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UNITED STATE DISTRICT COURT 
SOUTHERN DISTRICT 


LEE WOLFMAN, Individually, and 
on behalf of himself and all 
other stockholders of INSTITUTE : 
OF PATTERN DESIGN, INC.. TV 
CONSUMER PRODUCTS, CORP. , FASHION SEWING 
GUILD, INC. (A NEW YORK CORPORATION), 
FASHION SEWING GUILD, INC. (A DELAWARE 
CORPORATION), 
| CIVIL # 
Plaintiffs, 
\ : VERIFIED 
-against- CCMPLAINT 
MORTON P. WEISS, SHIRLEY WEISS, 
NORMAN LIPPMAN, INSTITUTE OF 
PATTERN DESIGN, INC., TV CONSUMER my LV an 3 s 
PRODUCTS CCRP., FASHION SEWING GUILD, ¢ 4 fF jo ey Med! 
INC. (A NEW YORK CORPORATION), 
FASHION SEWING GUILD, INC. (A DELAWARE 
CORPORATION) 


Defenda ‘ts. 


The plainziff, individually, anc as a share? older 
of TV CONSUMER PRODUCTS COR?P., INSTITUTE OF DATTERN DESIGN 
INC™, FASHION SEWING GUILD, INC, (@ New York corsoration) 

a 
and FASHION SEWING GUILD. Inc. (a Delaware corporat 
on behalf of himself individually, and all other sa aazcholders 
of TV CONSUMER PRODUCTS CORP., IN MST TIETS OF PATTERN D=sIGN, 
INC, and FASHION SEWING GUILD, és New York corporation) 


and FASHION SEWING GUILD, INC. (a Delaware corporation), 


similaxly situated, and in the name of TV CONSUMER PRODUCTS 


NSTITUTC OF PATTERN DESIGN, INC., 
GUILD, INC. (a New York corporation) and FASULON 
(a Delaware corporation) to procure 


conglains of tne defendant and 
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l. INSTITUTE OF PATTERN DESIGN, INC., TV CONSUMER 
PRODUCTS CORP. and FASHION SEWING GUILD, INC. (a Delaware 
corporation) are cor ,orations organized and existing under 
the laws of the State of Delaware. 

2. FASHION SEWING GUILD, INC. (a New York corpor- 
ation) ts a corporation organized and existing under the 
laws of the State of New York. 

3. NORMAN LIPPMAN is a citizen of the State of 
New York. 

| 4. LEE WOLFMAN is a citizen of the State of 
New Jersey. 

5. MORTON P, WEISS and SHIRLEY WEISS are husband 
and wife, and upon information and belief are citizens of . 
the State of New Jersey. 

6. That at all times hereinafter mentionea the 
plaintiff LEE WOLFMAN has been and still is the actual owner 
and holder of record of fifty (50%) per cent of the issued 
and outstanding shares of common stock of the INSTITUTE OF 
PATTERN D°SIGN, INC, and TV CONSUMER PRODUCTS CORP. 

7. On information and ‘belief, at all times here- 
inafter mentioned, MORTON Pp. WEISS has been and still is 


the actual owner (although SHIRLEY WEISS may be the holder 


of record) of fifty (50%) of all the issued and outstanding 
| 


shares of stock of the defendant, TV CONSUMER PRODUCTS CORP. 
and INSTITUTE OF PATTERN DESIGN, INC. 
8. That INSTITUTE OF PATTERN DESIGN, INC, is th 


owner of all the issued end outstanding shares of stock of 
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MAGIC SEAMSTRESS COMPANY, FASHION SEWING GUILD, INC. (a 
New York corporation, FASHION SEWING GUILD, ING, (a Delaware 
corporation), NWSR, INC. and SRLW-TV, INC. 

9, NORMAN LIPPMAN has act2d as auditor and 
accountant for all of the aforementioned corporations and 
as agent for the corporations as hereinafter set forth. 

10. The matters in controversy exceed, in excess 
of interest and cost, the sum of $10,000.00. 

ll. That the plaintiff brings this action on 
behalf of himself individually and on behalf of all stock- 
holders of the defendant corporations similarly situated. 

12. The plaintiff is, and was, at the time of 
the transactions hereinafter complained of, a 50% stockholder 
of the defendant corporation and he dves adequately and 
fully represent the interest of such shareholders similarly 
situated in enforcing the rights of the defendant corporations 
in the transactions hereinafter alleged. 

13. That the directors of TV CONSUMER PRODUCTS 

CORP. and INSTITUTE OF PATTERN DESIGN, INC. and of all 
wholly-owned subsidiaries, are MORTON P, WEISS, SHIRLEY WEISS, 
LEE WOLFMAN and MARY LOU WOLIMAN. 

CORP. 
and INSTITUTE OF PATTERN DESICN, INC. are MORTON P. WEISS, 
President and LEE WOLFMAN, Secretary-Treasurer, but MOE 
WEISS is the chief operating officer. 


15. _ That plaintiff has neither demanded aor 


requested before the commencement of this action the def 


corporation through its officers, board of directors, or 


stockholders that it commence an action against the individ- 
ual defendants for the wrongful acts committed by them for 

the reason that the defendants are 50% stockholders, 

represent 50% of the board of directors, and are, in fact, 

the operational heads of said corporations and in control 
thereof and that it would be futile and unavailing to demand 
that they would cause an action to be brought sgainst them- 
selves which, if successful, would result in judgments against 
themselves. 

16. This action is not a collusive one to confer 
on a court of the United States jurisdiction over any action 
over which it would not otherwise have jurisdiction. 

17. That since September 23, 1970, to date, 

MORTON P, WEISS, SHIRLEY WEISS and NORMAN LIPPMAN and other 
oben unknown have entered into a conspiracy for the 
benefit, directly or indirectly, of themselves, to waste 
and divert the assets of TV CONSUMER PRODUCTS, INC, 4nd 
INSTITUTE OF PATTERN DESIGN, INC, 

18. The acts and transactions hereinafter 
which were committed to the detriment of the INSTITUTE OF 
PATTERN DESIGN, INC. and TV CONSUMER PRODUCTS CORF. were all 
committed in pursuance and furtherance of said conspiracy 
and, upon information and belief, were committed or agreed 


to among the conspirators in the State of New York. 


With regard to the INSTITUTE OF PATTERN DESIGN, 


(a) ‘fhe INSTITUTE OF PATTERN DESIGN, INC. distri- 
butes and sells through a staff of salesmen a pattern fitting 
and cutting manual known as the "Dot Pattern Kit" pursuant 
to a sole distributorship from Dot Pattern Publishina 

(b) That in December, 1970, the board of directors 
of the INSTITUTE OF PATTERN DESIGN, INC. authorized the 
formation of two (2) corporations, both called FASHION 
SEWING GUILD, INC., one to‘be incorporated in the State of 
New York, and the other in the state of Delaware, respectively: 


said corporations to enter into an agreement with Modeverlag 


Lutterloh, publishers of a competitive manual or kit Known 4s 


"Tt 2 Golden Rule Book", 

(c) That the corporation authorized, NORMAN 
LIPPMAN, the defendant weeats: “ negotiate a contrac for 
distributing said book in those states where Modeverlegz 

Lutterloh did not have satiate dealership. 

(d) In Savcheranes -of said conspiracy, the 
defendant NORMAN LIPPMAN entered into said sole distribdutor- 
ship agreement with Modever! sz Lutterloh in his own name 
instead of the corporate name and the defendants, MORTON P. 
WEISS, SHIRLEY WEISS and NORMAN LIPPMAN then prucceded to 
ceuse corporate monies to be used to purchase "The Golcen 
Rule Book'' and to divert the profits from the sale of said 


"The Golden Rule Book" to their own personal uses and not 


for the corporate purposes of the Institute of Pattern 
Design, Inc. 

(e) That said defendants have appropriated 
stock of FASHION SEWING GUILD, INC. and have used said 
corporate name and organization for the purposes of 
implementing sales of "The Golden Rule Book" to the detri- 


ment of the sale of "Dot Pattern Xit A 


(£) Upon information and belief, the defendants 
and each of them caused the salesmen of the INSTITUTE OF 
_PATTERN DESIGN, INC, to cease selling the "Dot Pattern 
Book" and to commence selling "The Golden Rule Book" as 
employees of FASHION SEWING GUILD, INC, diverting all monies 
due to the INSTITUTE OF PATTERN DESIGN, INC. to either their 
own personal account, or the account of FASHION SEWING GUILD, 
INC. | 

(g) Upon information eis belief, the defendants 
caused the inventory and assets of INSTITUTE OF, PATTERN 
DESIGN, INC, to be sold to persons. unknown and diverted the 
monies therein received for their own personal gain. 

(h) Upon information and belief, MORTON P. WEISS 


and SHIRLEY WEISS, his wife, charged personal expenses to 


the corporatio and diverted the proceeds thereof for their 


own personal gain. 


| 


(i) Upon information and belief, al] the defendents 


above-named violated their fiduciary obligations to the 
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defendant corporations by sacking ve promote the sale of 
MAGIC SEAMSTRESS and the "Dot Pattern Book" and by 
diverting sales to "The Golden Rule Book", the proceeds 
of which were pocketed individually or deposited in the 
name of FASHION SEWING GUILD, INC. 

(j) ALL of said acts and omissions constitute 
a violation of the fiduciary obligation owed by the said 
individual defendants as officers, directors, agents end 
‘auditors of the Corporation under State statutes and common 
law. 

20. While the individual defendants here were 
officers, directors, agents and auditors of INSTITUT= OF 
PATTERN DESIGN, INC, and TV CONSUMER PRODUCTS, INC 
wholly-owned subsidiary corporations, and were thus char 
with the duties of such position, they, and each of then, 
wionnterts Settee to perform such duties as such, énd, on 
the contrary, each was so negligent and careless 
funds and the property of TV CONSUMER PRODUCTS, INC. and 
INSTITUTE OF PATTERN DESIGN, INC. were squandered, grossly 
mismanaged, and wasted and the INSTITUTE OF PATTERN 
INC, and TV CONSUMER PRODUCTS, INC, thereby suffere 
loss and the value of the shares of the plaintiff we 
greatly impaired and reduced thereby and the pleintift also 
lost much gain it would have received had the indivicual 
defendants herein performed the individual duties which i 
was incumbent on them to perform. Solely by reason of the 
said wasting of assets by the individual defendants cad 
solely by reason of the gross mismanagement of the arfairs 
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| : 

| A413 
| 

} 


of the corporation by the individual defendants and solely 


by reason of the said misconduct and breach of duty by the 


individual defendants as directors, officers and agents of 
TV CONSUMER PRODUCTS, INC. and INSTITUTE OF PATTERN DESIGN, 
INC., the said corporations have suffered losses of upward 
of $200,000., for which the individual defendants should 
by proper decree of this court be compelled to account and 
make restitution to the SNSTITUTE OF PATTERN DESIGN, INC. 
and TV CONSUMER PRODUCTS, INC. 


(22) The plaintiffs have no adequate remedy at 


WHEREFORE, plaintiffs demand judgment: 

a) That the plaintiff, INSTITUTE OF PATTERN 
DESIGN, INC., be adjudged to be the lawful owner and holder 
of all the issued and outstanding shares of common stock of 
FASHION SEWING GUILD, INC. (a New York corporation) and 
FASHION SEWING GUILD, INC. (a Delaware corporation). 

b) That FASHION SEWING GUILD, INC. be directed 
to transfer its stock to the INSTITUTE OF PATTERN D=SIGN, 
INC, in such manner as required by the laws of the State of 
New York and Delaware and to deliver to the said corporation 
a new certificate of stock in due and proper form. 

c) Requiring the individual defendants to account 
to the corporation for their acts and conduct prescribed in 
the Complaint. 

d) Requiring the said defendants, jointl 


] 


severally, to pay over to the corporation any loss 


may have been found as a result of said accounting to have 
been sustained by TV CONSUMER PRODUCTS, INC. and/or 
INSTITUTE OF PATTERN DESIGN, INC. and any profits or 
fruuds that may be found on said accounts to have been 
received by the defendants. 

(e) Granting such other and further relief as 
to this Court may seem just and proper. 


(£) Awarding to the plaintiff the costs and 


| 
disbursements of this action together with counsel fees 


and accounting fees. 


' Dated: New York, New York ! HALPERN & R 
November 19, 1971. 


605 Third Avenue 
New York, N. Y.- 


STATE OF NEW YORK) 
\ 


COUNTY CF NEW YORK) 


LEE WOLFMAN, being duly sworn, deposes and says that deponent 
is the plaintiff in the within actirn; that deponent has read 
the foregoing Complaint and knows the contents thereof; that 
the same is true to deponent's own knowledge, except as to the 
matters therein stated to be alleged upon information and 
belief and t1t as to those matters deponent believes it to 
be true. 

Sworn to befor@me this 


[5 cay of November, 1971. 
\ yi 44-L a Dill 


Notary Public 


! Mew York 


Commission Exsires eas - 30, 9 23 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT 


eaea2beaeaeaecenecacaenaenenae & 


LEE WOLFMAN, Individually, and on behalf of 

himself and all other stockholders of INSTITUTE 

OP PATTERN DESIGN, INC., TV CONSUMER PRODUCTS 

CORP., FASHION SEWING GUILD, INC. (A NEW YORK 

CORPORATION), FASHION SEWING GUILD, Inc. (A Index No. 
DELAWARE CORPORATION) 71 CIV.5138 


Plaintiffs 
- against - 


MORTON P. WEISS, SHIRLEY WEISS, NORMAN LIPPMAN, 
INSTITUTE OF PATTERN DESIGN, INC., TV CONSUMER 
PRODUCTS CORP., FASHION SEWING GUILD INC., (A 
NEW YORK COPPORATION), FASHION SEWING GUILD, 
INC. (A DELAWARE CORPORATION) 


Defendants. 


Defendant, NORMAN LIPPMAN, by his attorney, ADOLPH #. 
SIEGEL, answering the complaint herein, respectfully alleges as 
follows: 

FIRST: Denies any knowledge or information sufficient 
to form a belief as to the allegations of Paragraphs ag are 


"6", °7";"9", *10", "11", "12%, "13", "14", "15° and "16" of the 


complaint. 
BEDOND: Denies the allegations of Paragraph "9", except 
admits that NORMAN LIPPMAN is a partner of LIPPMAN & LINDERMAN, 


CPA"s who performed accounting services for ,,, 
INSTITUTE OF PATTERN 


DESIGN, INC., TV CONSUMER PRODUCTS CoRP., Br SKIS EAE RX 


Be ALXO KT RTE KATE UREA ALAE KEE K WRAL HE THAI E AG MESH 2 SP hZ XH 
(RO TAT ATOARA YAK K 


THIRD: Denies eact. and every allegation of Paragraphs 


"17" and "18". 


"19" (a), (b),(c),(d),(e),(£),(g),(h),(1) and (4) of the complaint 
except admits: | 
(a) That Defendant was authorized by the principals 
of the INSTITUTE OF PATTERN DESIGN, INC., the Plaintiff, LEE 
WOLFMAN, rORTON P. WEISS and SHIRLEY WEISS to negotiete with 
MODEVERLAG LUTTERLOH for the exclusive dealership of a manual or 
kit known as "THE GOLDEN RULE BOOK", said dealership to be granted 
to FASHION SELLING GOILD INC., a corporation formed or to be for- | 
jmed, having as its principals LEE WOLFMAN, MORTON P. WEISS and | 
SHIRLEY WEISS. | 
(b) That the name of such corporation FASHION SEWING 
GUILD, INC. was furnished to Defendant by JESSEL ROTHMAN, the 


attorney for INSTITUTE OF PATTERN DESIGN, INC. and TV CONSUMER 


| 
i 


FOURTH: Denies each and every allegation of Paragraphs 


| PRODUCTS, INC., whose principals were upon information and belief 
| we WOLFMAN, MORTON P. WEISS and “SHIRLEY WEISS. | 
| (c) That in accordance with said employment, the De- 
fendant, NORMAN LIPPMAN negotiated for the exclusive dealership 

@f a manual or kit known as “THE GOLDEN RULE BOOK" and obtained 
same in the name of FASHION SEWING GUILD, INC. 


FIRTH: Denies each and every allegation of Paragraph 


i 
» of the complaint. 
AS AND POR AY AFFIRMATIVE DEFENSE 
SIXTH: Defendant repeats and malleges each and every 
| allegation contained in Paragraphs numbered “FIRST” through "FIFTH" 
| Of the answer herein with the same force and effect as if thy 
| were more fully set forth herein. 
SEVENTH: That except for Defendant's acts in negotia- 
j ting the aforesaid contract on behxlf of THE PASHION SEWING GUILD 
INC., the sole actions and duties of the Defendant has been as a 
partner of LIPPMAN & LINDZRMANN, Accountants for the parties 


ij herein and their corporations. 


EIGHTH: That at no time mentioned herein has the Defen- 
fant received any corporate monies or profits, other than for 
professional services rendered or acted in any managerial or 
bther capacity on behalf of any of said corporations. 


AS AND FOR AN APFIRMATIVE DEFENSE AND 

BY WAY OP COUNTERCLAIM AGAINST THE \ 
PLAINTIFF, LEE WOLFMAN, Individkally and | 
on behalf of himself and all other stock- 

holders of INSTITUTE OF PATTERN DESIGN, | 
INC., TV CONSUMER PRODUCTS CORP., PASHION 

SEWING GUILD, INC. (A New York Corporation) 

PASHION SEWING GUILD, INC. (A Delaware 


Corporation). 


NINTH: Defendant repeats and realleges each and every 
llegation contained in Paragraphs numbered "FIRST" -hrough eercHTa| 
# the answer herein with the same force and effect as if they 
ere more fully set forth herein. 

TENTH: That the allegations of the comp&A&’nt and all of 

the acts on the part of the Plaintiffs were and are without just 
a) se or without probably cause and w-thout basis in law or in 
fact, and are known to the Plaintiffs to be without just cause and 
ithout probable cause and are solely out of vicious and malicious 
purpose of injuring and damaging the Defendant and representing a 
licious and wantdn, use and abuse of the legal process by Plain- 
tiffe and their attorneys. 

ELEVENTH: That such actions by Plaintiff have caused 
the Defendant considerable mental anguish ana have impuned4 on the 
character and reputation of the Defendant without any basis in 
fact or law. 


TKELPYH: That in addition thereto, Defendant has been 


caused to expend and will be caused to expend considerable time 

and expense in the defense of such action all to Defendant's | 

Camage to the extent of TWEB¥Y FIVE THOUSAND ($25,000.00) DOLLARS. 
WHEREFORE, The Defendant, NORMAN LIPPMAN demands AY 


against the Plaintiffs, individually and jointly: 


H 
| (a) Dismissing the complaint herein. 


(b) Granting judgmer®: to the Defendant on the coun- 


er claim against the Plaintiffs, individually and jointly in the 


um of TWENTY FIVE THOUSAND ($25,000.00) DOLLARS. 

(¢) Granting such other and fuxther relief as to 
this court may seem just end proper. 

(a) Awarding tc the Defendant, the costs and dis- 


bursements of this action, together with counsel fees. 


Dated: Lindenhurst, N.Y. 
December 21, 1971 


ADOLPH H. SIEGEL 
Attorney for Defendant, 

NORMAN LIPPMAN 
Office & P.O. Address 
145 E. Sunrise Highway 
Lindenhurst, N.¥. 11757 
888-8700 


' 


STATE OF NEW YORK 


COUNTY OF SUFFOLK 


NORMAN LIPPMAN, being duly sworn, deposes and says: thas 
deponent is the Defendant in the within action; that deponent 
has read the foregoing answer and knows the contents thereof; 
that the same is true to deponent's own knowledge, except as to 
the matters therein stated to be alleged upon information and 
belief and that as to those matters deponent believes it to be 


true. 


NORMAN Betts 


AOOLPH H. SiE 
Otary Public, State of New York 
Me. 3C-°987215 
Qualified in ‘izssau County 
Commission Expwes March 30, 197 2 


UNITED STATES DISTRICT COURT 
FOR THS 
SOUTHERN OISTRICT 


Civil Action File No. 71 Civ. 
5138 


Lic NOLFM.N, etc., et als. 


Plaintiffs, 
-against- ANSWER /.ND COUNTERCL..IM 
MORTON P. WEISS, etc., et als. 


Defendants. 


MORTON P. WEISS and SHIRLEY Weiss, BFefendants in the 
matter, as and for their answer state the following: 


l. Defendants, on information and belief, admit the allega- 


tions of Paragraph 1 of the Complaint, said corporations purportc 


to have been formed by Plaintiff, Lz= WOLFM\N, and his attorney, 
J. Rothman, who represented the same to Defendants. 

2. Defendants repeat the answer set forth above as 
answer to paragraph 2 of the said Complaint. 

3. Defendants admit the allegations of paragraph 
Complaint. 

4. Defendants admit the allegations paragraph 
complaint. 

5. Defendants admit the allegations paragraph 5 of the 
Complaint. 


Ge Defendants admit the allegations of paragraph 6 of the 


Complaint, except that Plaintiff, Left WOLPMAN, has from time to 


time asserted that he is the actual owner of more than 50%-of 
said shares, as more fully set forth in the counterclaim hereto. 
7. Defendants admit the allegations of paragraph 7 of the 
Complaint. 
8. Defendants admit the allegations of paragraph 8 
Complaint. 
9. Defendants admit the allegations of paragraph 9 of the 
Complaint except as to Fashion Sewing Guild, Inc., NWSR, INC. 
and SRLW-Tv, INC. 
10. Defendants deny the allegations of paragraph 10 
Complaint. 
ll. Defendants deny the allegations of paragraph 11 of the 
jComplaint. 
12. Defendants admit so much of paragraph 12 as alleges that 
fpl_intife is a 50% stockholder of defendant corporation but denie 
Ithet he represents the interest of any other shareholder. 


13. Defendants admit that the directors of TV CONSUMER 


i 
i 
fi 
H 
} 
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PRODUCTS CORP. and INSTITUTE OF PATTERN DESIGN, INC. are MORTON 


IP. WEISS, SHIRL . WEISS, LEE WOLFMAN and MARY LOU WOLFMAN, but 
bieny that directors were elected in respect to all wholly-owned 
jsubsidiaries or that stock was issued in respect thereto, said 
lbccurrences having been prevented by the actions of plaintiff, 
it —E WOLFMAN. 
| 14. Defendants admit the allegations of paragraph 14 of the 
omplaint. 
| 15. Defendants deny the allegations of paragraph 15 of the 
omplaint. 

16. Defendants deny the allegations of paragraph 16 of the 
jComplaint. 


17. Defendants deny the allegations of paragraph 17 of the 


iComplaint. 


18. Defendants deny the allegations of paragraph 18 of the 


Complaint. 


19. Defendants admit the allegations of paragraph 19 (a) 
of the Complaint. 

(b) Defendants admit the allegations of paragraph 19 (b) 
of the Complaint insofar as it alleges or is meant to allege that 
the Board of Directors authorized the formation of a corporation 
and requested that its accountant, Nomen Lippman, attempt to 
obtei: a contract from the publishers of a kit called The Golden 
Rule Book. 

(c) Defendants admit the allegations of paragraph 19 (c) 

Complaint. 

(d) Defendants deny allegations paragraph 

Complaint. 

(e) Defendants deny allegations paragraph 


Complaint. 


(f) Defendants deny allegations paragraph 


Complaint. 
(g) Defendants deny allegations paragraph 
Complaint. 
(h) Defendants deny allegations paragraph 
Complaint. 
(1) Defendants deny allegations paragraph 
Complaint. 
(j) Defendants deny allegations paragraph 
the Complaint. . 
20. Defendants deny the allegations of paragraph 20 
Complaint. 
21. No answer is made in respect to paragraph 21 of the 


Complaint insofar as the same is not set forth in the Complaint. 


22. Defendants déeiiy the allegations of paragraph 22 of the 


Complaint. 
WHEREPORE, Defendants demand judgment disinissing the Complaint, 


awarding the defendants costs and disbursements of this action arg 


oes 
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granting such other and further relief as this Court deems just 
and proper. 
STATEMENT OF SEPARATE DEFENSE 
As and gor their separate defense, defendants state as 
follows? 


FIRST SEPARATE DEFENSE 


1. The complaint should be dismissed by the Court for lack 


of jurisdiction on the grounds that the plaintiff, LE= WOLFMANm 
and individual defendants, MORTON P. WEISS and SHIRLEY WEISS, 
are all residents of the State of New Jersey; which fact 
destroys diversity and which facts are set forth as factual 
allegations in the Complaint. 

COUNTERCLAIM 

By way of counterclaim against plaintiffs, defendants, 
MORTON P. WEISS and SHIRLEY WEISS allege as follows: 

1. Morton P. Weiss and Shirley Weiss are husband and wife 
and first became associated with the Plaintiff, LEE WOLFMAN in 
April, 1970 through Steven Rappaport who purported to be a 
friend and associate of Plaintiff, LE WOLFMAN. 

26 ct all times rclevant hereto, before and since that 
date, Defendant and Counterclaimant, MORTON P. WEISS has been a 
salesman, having formed in conjunction with Steven Rappaport a 
company known as MWS to market a sewing book called Dot Pattern 

3. Rappaport alleged and asserted to Counterclaimant, 
MORTON P. WEISS, that Plaintiff, “ce Wolfman and Rappaport 
were engaged in the marketino of a coffeemaker under the cor- 


porate name of SRLW-TV, Inc. 


4. Rappaport further advised that LEE WOLFMAN, his partner 
would resent Rappaport engaging in business with Counterclaimant 
MORTON P. WEISS, unless LEE WOLFMAN had a part in that business. 

5. As.a result of this discussion and a subsequent meeting 
with LEE WOLFMAN, Rappaport and Counterclaimant, MORTON P. WEISS 
and at the direction of LEE WOLFMAN, who was represented to 
Counterclaimant, MORTON P. WEISS by Rappaport and by himself to 
an experienced advertising, promotion ard financing expert who 
could obtain advertising time at significant discourts through 
his contacts, Counterclaimant, MORTON P. WEISS, acquiesced in 
the determination by Rappaport and LEE WOLFMAN that both 
companies should coordinate their activities. As a result, 
INSTITUTE OF PATTERN DESIGN and TV CONSUMER PRODUCTS were 
formed, with interests alocated with 374% to Rappaport, 30% 
to LEZ WOLPMAN and 25% to Counterclaimant, MORTON P. WEISS, 
with a friend of Rappaport's,an accountant, holding the 
balance. , 

6. At the time that these corporations were formed, 


Counterclaimant, MORTON P. WEISS, was a salesman and sales 


Manager and was not an officer for INSTITUTE OF PATTERN DESIGN, 


but acted as a Vice-President of TV CONSUMER PRODUCTS with LEE 
WOLFMAN and Steven Rappaport as the primary officers and 
directors. At the time of the formation of these companies, 

LEE WOLFMAN and Steven Rappaport demanded that Counterclaimant, 
MORTON P. WEISS, contribute 35,000.00 as a capital contribution, 


which he did. 


e 


7. Thereafter, Steven Rappaport hired as an outside 
auditor Normar. Lippman, who performed audits and as a result 
Mr, Lippman informed all shareholders that the amounts being 
drawn by the parties, particularly Steven Rappaport were 
creating an operating deficit. Counterclaimant, MORTON P. 
WEISS, objected to this situation and LEE WOLFMAN acquiesced 
in his objection. 

8. Thereupon, LEE WOLFMAN suggested that his attorney, 
J. Rothman, be employed to represent Counterc’?simant, MORTON 
P. WEISS, LEE WOLFMAN and other interests, to attempt to seek 
a solution. 

9. Thereatter, J. ROTHMAN recommended the termination 

6Véii Rappaport's emplcyment forthwith, the election 
of new officers of both companies and, under J.Rothman's 
direction and advice, this was done. 

10. As a result of the foregoing actions the operations 
of the companies were brought to a halt and the bank account 


frozen. 


11. In an attempt to resolve the deadlock situation, J. 


Rothman, representing Counterclaimant, MORTON P. WEISS and 
Plaintiff, LEE WOLPMAN, negotiated with Steven Rappaport 
for the purchase of Steven Rappaport's interests, in the sum 
of $25,000.00, an agreement in respect to which was 
reached on September 23, 1970. 

12. The agreement in respect thereto was consummated on 


October 16, 1970 at which time Counterclaimant, MORTON P. WEISS, 


and LEE WOLFMAN agreed to pay 4 $5,000. down payment and $5,000. 
per month to Steven Rappaport for his entire interest and that 
of all other parties. In order to make the payments, the ‘ ‘Atial 
down payment was contributed by LEE WOLFMAN and Counterclaimant, 
MORTON P. WEISS, individually and equally and the balance was 
paid by loan from the corporations to LEE WOLFMAN and counter- 
Claimant, MORTON P. WEISS, as designated by J. Rothman and LEE 
WOLFMAN. 

13. At this tlie, it was represented to counterclaimant, 


MORTON P. WEISS by LEE WOLFMAN and J. Rothman that Counterclaiman 


MORTON P. WEISS would be an equal shareholder and would participate 


in management with LEE WOLFMAN with Counterclaimant, MORTON P. 


WEISS, tc run the sales operation and LEE WOLFMAN to devote 


substantial time and effort to the operation in respect to 
advertising, financing and promotion and the obtaining of new 
products. 

14. As part of this agreement and for the services which 
the parties agreed to perform, Counterclaimant, MORTON P. WEI:S 
was to receive the sum of $750.00 per week for the full time 
operation -f sales and distribution, with LEE WOLFMAN to receive 
$375.00 per week for advertising, financial and new product 
selection advice and activity. It was further agreed that LEE 
WOLFMAN ard Counterclaimant, MORTON P. WETSS were to be equal 


shareholders in the operation and that a shareholders’ agreement 


was to be drawn by J. Rothman for the benefit of both partinrs. 
15. As a further part of the understanding of the parties 
at this time, there was to be incorporated into the understanding 


by the parties the continuation of a medical reimbursement 
agreement which arose when Counterclaimant, SHIRLEY WEISS, while 


on @ sales trip in behalf of the companies, for the purpose of 


training female sales personnel, was injured in a fell. In order 


to compensate Counterclaimant, SHIRLEY WEISS, for this injury, 

hich the par .es were advised was not covered by any insurance, 
E WOLFPMAN had introduced in May, 1970, while Steven Rappaport 
as still a Board member and shareholder,a medical reimbursement 


plan. This was unanimously approved by the parties at that time 


and its continuation was part of the understanding bet een LEE 


WOLFMAN and Counterclaimant, MORTON P. WEISS, in October, 1970. 
Shortly after the agreement of October, 1970, LEE WOLFMAN began 4 
series of actions to delay, impede, negate and breach the under- 
stand‘ng reached with Gounterclaimant, MORTON P. WEISS and to 
defraudINSTITUTE OF PATTERN DESIGN and TV CONSUMER PRODUCTS, and 
to divert their assets for his own g.in and benefit, and that of 
Media Purchasing Corp., a wholly-owned subsidiary of Lee-Jeffreys 
Inc., more particularly as set forth belows 

A. Counterclaimant, MORTON P. WEISS, was advised by J. 
Rothman that 3s part of the Steven Rappaport closing, an error 
was thade in the transfer documents in respect to the stock purche¢ 
ed so that LEE WOLFMAN had received 55% of the stock and counter- 
claimant, MORTON P. WEISS had received 45% of the stock. Counter 
claimant, MORTON P. WEISS thereafter Ansisted and continued to 
insist that LEE WOLFMAN have J. Rothman correct the error but was 
advised that LEE WOLFMAN had paid $1,000. more at the closing end 
was entitled to an "edge". Counterclaimant, MORTON P. WEISS 
offered to reimburse LEZ WOLFMAN $500.00 if this were true, altiio 
no checks were shown to Counterclaimant, who, in fact, did pay 
$500. to LEE WOLFMAN directly. During this period, LEE WOLFMAN 
insisted that his sakry be raised to an amount equal to Counter- 


claimant's and advised that since he, LEE WOLFMAN, held 55% of thé 


stock he could make this change himself. 
B. Despite the understanding that LEE WOLFMAN would provide 
advertising, financial and new product development advice, LEE 


WOLPMAN failed and refused to devote time and effort to the 


companies and advised instead that his wife would actively parti 
cipate in the areas of purchasing, advertising and booking hotel 
space and acting as liason with TV atations and thst checks shoul 
be msde payable to her. Counterclaimant, MORTOW P. WEIGS, object 
ed to this + breacw of? the unders(_ nding which the perties had 
reached, 

ce. In furtherance of his detamination to breach the under- 
atamii-g of the parties, divert and defraud INSTITUTE OF PATTERN 
DESIGN and TY CONSUMER PROOUCTS and the counterclaimants herein, 
not only did LEZ WOLFMAN not perform the services which he had 
ageed to but his wife never did perform any services for the 
corporations but over and despite counterclaimant, MORTOW P. WEIS 
objections continued to draw a salary of $375.00 per week. when 
counterciaimant, MORTON P. WE135, objected again, LZ= WOLFHAN 
edvised that he could sign the checks himself as a wajority 
stockholder end authorized signatory and freeze the bank assets 
until dual signatures cn all corporete accounts could be obtained 
the some way J. Kothman had done to Steven Rappaport. LES xCLr 
made such threats knowlng full well that Counterclsimant’s sole 
income was derived from the activities of the co:poration and he 
had no substantial ossets or reserves to support his family without 


said incom, 


D. In furtherance of ha breach of the parties understanding, 


and cf his design to defraud ard divert assets from INSTITUTE Or 
PATTURM DESIGN and TY CONSUMER PROOUCTS in approximately November 
1970, LE2 WOLPRAN insisted that those corporations direct all 
marketing and advertising businesa through Media Purchasing Corp. 
@ wholly-owned subsidiary of Lee-Jeffraeys, Inc. This was done fo 
the sole purpose of obtaining advertising overrides for that 
company in which LES WOLPMAN had a significant stockholder's 
interest and held a position 4s an officer and director. Suntar 


Claimant, MORTON P. WEISS, objected to this, asserting that Mille 


dvertising was more familiar with the field and with the account 
it had been handling, that advertising was essential to the 
ompanies' operation and that Miller could do a better job 
ard that since LEE WOLFMAN himself was performing no services, 
edia and Lee-—Jeffreys could not perform adequately without 
experience with the account and mistakes being made. LEE WOLFMAN 
refused to accede to Counterclaimant, MORTON FP. WEISS' position 
and continued to insist on payments to Media, amounting to 
approximately $4,000. per week, including a 94% increment. As a 
result of this activity and the continued insistenCe by LEE WOLFMA 
that his wife be paid $375. per week, Counterclaimant, MORTON P. 
EISS, suggested that a house agency be formed to take advantage 
pf the advertising commissions but LEE WOLPMAN again refused and 
emanded that Media continue to receive the cash flow cad overridd. 
E. With these conditions, Countercle'mant, MORTON P. WEISS 
attempted to obtain a new product line, the Golden Rule Pattern 
Boos for which a franchise was obtained on a limited basis throug 
he companies’ auditor, Norman Lippmen. The line was obtained 
ince a competitor had an exclusive franchise for 16 states and 
on-exclusive sales rights in the balance of the states and the 
ompetit r was seriously injuring Dot Pattern sales in all states. 
ounterclaimant, MORTON P. WEISS, advised that if the competitor 
ould be precluded from selling Golden Rule in the balance of the j 
states and Canada, INSTITUTE OF PATTERN DESIGN could coordinate 
sales of Dot Pattern and Golden Rule and in that way better compete. 


E& WOLFMAN acquiesced. 


F. In further efforts to continue the companies’ operations 


Huring the period of December, 1970 and January, 1971, Counter- 
laimant, MORTON P. WEISS recognized the need for additional 


bperating funds and obtained a loan from Banker's Trust ‘a the 


ame of INSTITUTE OF PATTERN DESIGN which Cou.terclaimant, 


ohn 
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MORTON P. WEISS, insisted that LEE WOLFMAN co-sign with him, 
which LEE WOLFMAN did. As part of this loan arrangement, Coun- 
terclaimant, MORTON P. WEISS, again insisted that there be a 
termination of the $375. per week draw and offered again to 
reduce his weekly salary. LEE WOLFMAN again refused. 

Ge Thereafter, it became apparent that INSTITUTE OF PATTE 

DESIGN and TV CONSUMER PRODUCTS could no longer afford Media's 
advertising bills, at which point LEE WOLFMAN cut off crudit to 
INSTITUTE OF PATTERN DESIGN and TV CONSUMER PRODUCTS, in essence 
having drained the company and then eliminating its most importa 
selling tool. 

H. At this point, LEE WOLFMAN suggested that counterclaima 
MORTON P. WEISS then utilize a house agency but conterclaimant 
in attempting to establish a house agency found that in fact 
Media had not paid bills on a number of accounts where INSTITUTE 
OF PATTERN DESIGN had, in fact, paid Media and, therefore, as wa 
customary in the advertising business, advertising and credit we 
denied the house agency until prior payments for advertising 
ordered by Media were made. 

Ie At this point, during the Spring of 1971, it became 
apparent to Counterclaimant, MORTON P. WEISS, that the companies 
could not continue their operations. Counterclaimant sought the 
cooperation of LEE WOLFMAN, who again refused, claiming that the 
pressures of his own business and Lee-Jeffreys were preeminent 
in his mind, became abusive personally to oocnterdssinint and 
refused to act constructively. Series of meetings were held ta 
attempt to resolvethe problems but LEE WOLFMAN refused to cooper 
LEE WOLFMAN demanded preferential payment from remaining assets 
of the companies to Lee-Jeffreys for adertising bills and stated 
that he would refuse to cooperate until this were done. 

J. Thereafter, in order » attempt to liquidate the invent 


of the companies which consisted of sewing pattern books, and ia 


te. 


e 


dsicibution for creditors, Counterclaimant, MORTON P. WEISS, 
brranged for the sale of some of those books and reduced creditor 
laims by approximately 410,000-$12,000. Despite said counter- 


laimant's efforts in attempting to carry through the liquidation 


Df ne assets and payment to creditors, LEE WOLFMAN maliciously 


bhttempted to freeze the bank account during this period, malicious 
hy attempted to freeze the shipment on sales and goods from the 
arehouse where the goods were stored and refused to make any 
rrangements for the orderly liquidation of the companies’ assets. 
K. In fact, Counterclaimant, MORTON P. WEISS offered to con 
inue portions of the operation and to pay a royalty for the benefi 
f creditors for the rights to sell a crewel book and for the 
emaining period of the Golden hule franchise but LEE WOLFMAN agai 
efused. Thereafter, LEE WOLFMAN, through J. Rothman, demanded 
the books and records cf the companius and that all assets of the 
companies be delivered to him. Counterclaimant, MORTON P. WEISS, 
rranged for and had the booxs and records shipped to LEE WOLFMAN'E 
ffice by Parcel Service and initialiy LE= WULFMAN refused to 
accept the shipment. Thereafter, Counterclaimant shipped to LE£& 
WOLFMAN's attention certain of the companie:i' books which the 
companies were merchandising and LES WOLFMAN again refused to 
accept the shipment. Counterclaimant, MO TON P. WEISS, offered 
at all times to permit LEZ WOLTMAN to liquidate all assets of 
the corporation in an orderly fash‘-n so long as LEE WOLFMAN 
made adequate provision for accu.uting of the funds and did not 
give piste: > to Lee-Jefféreys and LEE WOLFM4N refused, in 
further continuance of the breach of his understanding with 
Counterclaimant, MORTON P. WEISS, reached in October, 1970, in 
furtherance of his individual attempts to defraud and divert 
assets of the companies and in furtherance of the conspiracy to 
defraud, divert and maliciously interfere with the prospective 


economic advantages of INSTITUTE OF PATTERN DESIGN and TV 


aiin 


CONSUMER PRODUCTS, the individual counterclaimants in this action 
and continued to act in breach of his fiduciary obligations to 
INSTITUTE OF PATTERN DESIGN and TV CONSUMER PRODUCTS for the 
purpose of unjustly enriching himself and Lee-Jeffreys and to the 
detriment of creditors. . 


WHEREFORE, counterclaimants demand judgment against LEE 


WOLFMAN and MARY LOU WOLFMAN, LEE-JEFFREYS, INC., MEDIA PURCHASIN 
INC. for compensatory damages, punitive damages, an accounting t 
counterclaimants; MORTON P. WEISS and SHIRLEY WEISS,of INSTITUTE 
OF PATTERN DESIGN and TV CONSUMER PRODUCTS, costs and disbursemen 
fof this action, together with counsel fees and any accounting fee 
required, payment of any losses sustained by the corporations and 
Iby counterclaimants individually; for any losses sustained and 
Iprofits cr fraudulent diversions which might be found in said 
Waccounts to have been received by LEE WOLFMAN, MARY LOU WOLFMAN, 
JLEE-JEFFREYS, INC. and MEDIA PURCHASING, INC. and such other and 


further relief as this court may deem just and proper. 


ECKHAUS, GUSTON & HOFFMAN 
Attorneys for Defendants and 
Counter-claimants 


By: POM a Oe 
Herbert M. Guston. 
A Member of the Firm. 


i 
ad 


SUMMONS IN A CIVIL ACTION D. GC. Form Neo. 4 Rev. (6-49) 


“| & oo tre ~ 4. 
& Dat , GowTry 
FOR THE 


SOUTHERN D ISTRICT 


CiviL. ACTION FILE No 


LEE WOLFMAN, Individually, and on behalf 
of himself and all other stockholders of 
INSTITUTE OF PATTERN DESIGN, INC., TV 
CONSUMER PRODUCTS, INC., FASHION SEWING 
GUILD, INC. (A NEW YORK CORPORATION) 
FASHION SEWING GUILD, INC. (A DELAWARE 
CORPORATION), - 


Plaintif s SUMMONS 


v. 

MORTON 2. WEISS, SHIRLEY WEISS, 

NORMAN LIPPMAN, INSTITUTE OF PATTERN 

DESIGN, INC., TV CONSUMER PRODUCTS CORP., | 
FASHION SEWING GUILD, INC. (A, NEW YORK | 
CORPORATION), FASHION SEWING GUILD, INC. 


(A DELAWARE CORPORATION) : ¢] C] V. oO I eS 8 


Defendant $ 


To the above named Defendant 


You are hereby summoned and required to serve upon 


HALPERN & ROTHMAN, ESQS., 605 Third Avenud, New York, N. 


plaintitf’s attorney , #howeuldrerxK 


an answer to the complaint which is herewith served upon you, within twenty days after service 
of this summons upon you, exclusive of the day of service. If you fail to do so, judge.aent by default 


will be taken against you for the relief demanded in the complain‘. 


‘ Lye: tut’ (y° 


Clerk of Cou 


NOV 2 41971 . @ EDweKds r$/ 


f Deputy Ciera. 


Date: November 15, 1971, {Seal of Court] 


Note—This summons is issued pursuant to Rule 4 of the Federal Kules of Civil Proeedure. 


INSTRUCTIONS: See “INSTRUCTIONS FOR SERVICE OF PROCESS 
U.S. MARSHALS SERVICE BY THE U.S. MARSHAL™ pony iatadtrings ve snap hese - A 


form. Please type or print legibly, insuring readability of alf copies. . 
INSTRUCTION AND PROCESS RECORD Ge net detach ane 
— COWRT NUMBER 


7L CIV 5138 
WEISS, et al 


MORTON P. WEISS CS: 2 
ADORESS (Street or RFD, Apartment No. City, Stare and ZIP Code} 


2357 Lemoine Avenue or 2150 Center Ave., Fort Lee, N. 
Port 228. N.dJ. 


HALPERN & ROTHMAN ove cops fx Attoruey Caner oe U. 8 
605 Third Avenue included. 


New York, N.Y. 10016 | SHOW IN THE SPACE BELOW AND TO THE LEFT 


| ANY SPECIAL INSTRUCTIONS OR OTHER 
| INFORMATION PERTINENT TO SERVING THE 


NAME ANDO SIGNATURE OF ATTORNEY Off OTHER ORIGINATOR 
Jessel Rotiiman 


Show amount of depeat (or copucable O€POSIT/COCE OST. Of | OSTRICT 
code) and sign USM-285 for drs: writ > ORIGIN =| TO SERVE 
idence than Sag tk abeuiek 49.00 54 50 


acknowledge receipt for the total oumber RE OF AUTHORIZED USMS DEPUTY OR CLERK OaTEe 

writs indicated sod for the deposit (if appi- Sarah Sawyer ; 1-24-71 
I hereby certify and return that [ have personally served, have legal evidence of service, or have executed as shown in 

fe] “REMARKS,” the writ described on the individual, company, corporatioa, etc, at the address shown above or on the indiv.iual, 
company, corporation, etc., at the address inserted below. 


I hereby certify and return that, after diligent investigation, [ am unable to locate the individual, company, corporatioa, etc, 
aamed above withia this Judicial District. 


MAME ANO TITLE OF INOCVIOUAL SERVED (If not snown above) pe © Lent sutab 
thru. son Gary Weiss - auth. to accept discrecon thea sbudiog ia ‘be 


% defendant's urual place of abode. 
ADORESS (Compiets only fj diferent cham thown aboca) 


‘ 
~ 
<a 

: 


4 
43 
"| 

| 


GATECS) OF ENDEAVOR (Use Remarks if nacuzsary) OATE OF SERVICE SIGNATURE OF U. S. MARSHAL OR OEPUTY 
11/29/71 L2/9/77k OND 


REMARKS 
ref. endeavor: in Calif. will return 12/2/71 late. 


~ 1. CLERK OF THE COURT 


A-36 


ee 
INSTRUCTIONS: See “INSTRUCTIONS FOR SERVICE OF PROCESS 
.U.S. MARSHALS SERVICE BY THE U.S. MARSHAL” on the reverse of the last (Vo. 5) copy of ri 
4 form. Please type or print legibly, insuring readability of all cupies. 

INSTRUCTION AND PROCESS RECORD oc unis iataely aaerGneiens 

COURT NUMSER 

if SE we a 
TYPE OF WRIT 


ose 
c 


NAME OF INOWIDUAL. COMPANY, CORPORATION, ETG.. TO SERVE OR DESCRIPTION OF PROPERTY TO SEIZE OR CONDEMN 
SHIRLEY WEISS 
ADORESS (Street or RFD, Apartment No., City, State and ZIP Code) 
2150 Center Ave., Fort Lee, N.J. 


| Show aumber of this writ and 
—j total aumber of writs submit- 
ted, Le. 1 of 1, 1 of 3, ete. 
| CHECK \F APPLUCABLE: 
1 One copy for U.S. Attorney or designee and 
| two copies for Attorney Ceneral of the U. S. 
included. 
| SHOW IN THE SPACE BELLU =AND TO THE LEFT 
| ANY SPECIAL INSTRUCTIC!4S OR OTHER 
| INFORMATION PERTINENT TO SEF VYING THE 


| WRIT DESCRIBED ABOVE. 


SPECIAL INSTRUCTIONS: 


NAME ANO SIGNATURE OF ATTORNEY OR OTHER ORIGINATOR 


—_—<—<—<<$ —< —$ $< 
Show amount of deposit (or applicable > JEPOSIT/COOE OIlsT. OF OISTRICT 


code) and sign USM-285 foe arse writ ORIGIN TO SERVE } 
only if more than one writ submitted. --- 54 50 | 


Ne ee ne EEE 
ac pdge receipt for the total number of SIGNATURE OF AUTHORIZED USMS OEPUTY SR CLERK 


writs indicated and for the deposit (if app. Sar2z2 Tawar 

cable) shown. ats 
I hereby certify and return that I have personally served have le7.d evidence of service, or have executed as shown in 

C4 “REMARKS,” the writ described on the individual, coc1pany, coryoration, etc., at *he address shown above or on the individual, 
company, corporation, etc., at the address inserted below. 


PI ream ten cs denen Meccan Teale ha St Peto Le ee 5 
C] I hereby certify and return that, after diligent investigation, [ am unable to locate the individual, company, corporation, etc., 
named above within this Judicial District. 


NAME ANO TITLE OF INOIVIOUAL SERVED (If not shown above) f A person of suitable age and 


7) discretion thea abiding ia the 


if 2 _ ° 
thru. son Gary Welss auth. =o accept | defendant's usual place of abode. 


ADORESS (Complece only if different than shown above) FEE (/f applicable) MILEAGE 


$ 4.00 aaa 


OATES) OF ENDEAVOR (Urs Remarks if necessa.y) OATE OF SERVICE TIME SIGNATURE OF WU. S. MARSHAL OR DEPUTY 
11/29, °i 12/9/71 h cote 


. 
. 


aya? 


USM 785 (Ed. 7-1-7 as USMS RECORD 


INSTRUCTIONS: See “INSTRUCTIONS FOR SERVICE OF PROCESS... 
BY THE US. MARSHAL” net eamoredsten te hye tin hay sis 


weiss; 


ADORESS (Street o RFD, Apartenens No., City, State and ZIP Code} 


° 237-21 Linden Blvd. Flmont, 


Show number of this writ and 
total oumber of writs submit- 
ted, Le. | of 1. [ of 3, ete. 
| CHECK F APPLICABLE: ‘ 
One copy for U.S. Attorney or designee and‘ >" 
| | sre copies for Attoroey General of the U.S. 


| SHOW IN THE SPACE BELOW AND TC THE LEFT 
| ANY SPECIAL INSTRUCTIONS OR OTHER - — 
| INFORMATION PERTINENT TO SERVING THE 


I sian chemnmaedndanstadinarematiatemmncmnsinnansemecinamiaiiiantn : 
ee NAME AND SIGNATURE OF ATTORNEY OR OTHER ORIGINATOR p ny : TELEPHONE NUMBER 
: “ : 5 Se SS B TU rk 


POOR Sita 6 etl ntti on oot 
SPACE BELOW FOR USE OF U.S. MARSHAL ONLY - DO NOT WRITE BELOW THIS LINE ‘ 
a. rm t (or applicable 0 OISTRICT | LOCATION OF SUB-OFAICE OF C:sT. To Tine 
sa bashb onl tgp “USM.285 for fest writ Re se Toni TO SERVE ' 
eee if more than one writ submitted. : - : 4. 3 
go. ackno ledge receipt for the total number of =~ - SIGNATURE OF AUTHORIZED USMS DEPUTY OF CLERK 
“EES writs indicated and for the deposit (if cppli- eet - Saran, Sawyer: o. << ee 
es cable) shows. bata Eee oe | Pen oy . : 
I hereby certify _nd return that I have personally served, have legal evidence of service, or have executed asshown in -.-".. 
“REMARKS,” the writ described on the individual, compiay, corporation, ete. at the address shown hove or oa om individual, 
company, corporation, etc:, at the address inserted below: - 4 


A set ERR SA A RSA REND LO RCRA REO RN 

I hereby certify and return that, after diligent ance. t Tam unable to locate the individual, company, corporation, ete... « -s 
named above within this Judicial District. . ¥ 

. NAME AND TITLE OF INDIVIDUAL SERVED (if not shows eboos> A person of suitable ago and... 

= Ss z (Cl discretion then abiding in the ’ 

defendant's usual place of abode, 


” ADORESS (Complete only if different than shown above) 


— 


$-ciiaadateieiiastiiemntiitanitinatiiniiapitiaanmpamniaiaiiaatintan 
OATE(S) OF ENDEAVOR (Use Remarks if necessary) 


INSTRUCTIONS: See “INSTRUCTIONS FOR SERVICE OF PROCESS 

U.S. MARSHALS SERVICE BY THE US. MARSHAL” on the reverse of the last (No. 5) copy of this 

4 n ! ; r } i 
INSTRUCTION AND PROCESS 2ECORD form. Please type or print legibly. insuring readability of all copies. 

Do not detach any copies. 

Tir | COURT NUMBER 

| 

| 


OEFENOANT TYPE OF WRIT 


NAME OF INCIVIDUAL. COMPANY. CORPORATION, ETC., TO SERVE OR CESCRIPTION OF PROPERTY TO SEIZE OR CONC EMN 


TY CONSUMER PRODUCTS, INC. 


ADORESS (Street or AFD, Apartinent No, City, State and ZIP Code) 


@ Morton P. Weiss, 2357 Lemoine 


—— total aumber of writs submut- 
ted, i.e. 1 of 1, L of 3, etc. 

| CHECK IF APPLICABLE: 

One copy for U. S. Attorney or designee and 
| two copies for Attorney General of the U. 5. 
included. 


SHOW IN THE SPACE BELOW AND TO THE LEFT 
ANY SPECIAL INSTRUCTIONS OR OTHER 
INFORMATION PERTINENT TO SERVING THE 
WRIT DESCRIBED ABOVE. 


SENO NOTICE OF SERVICE COPY TO NAME ANO ADORESS 3SELOW | Show aumber of this writ and NO.) ‘TOTAL 
a bof 
4 oF, 


SPECIAL INSTRUCTIONS 


2-7 ns are eee ae 
NAME ANO SIGNATURE OF ATTORNEY OR OTHER ORIGINATOR | TELE! 4ONE NUMBER 


tiaiasiipuiaainaamenaiitanensatniiaiiiinisteitan nat —TEE 
SPACE BELOW FUR USE OF U.S. MARSHAL ONLY - DO NOT WRIIE BELOW THiS LINE 
Show amount of deposit or applicable DEPOSIT / COOE SiSt OFT DISTRICT | LOCATION OF SUG-OFFICE OF OIST. TO SERVE. 
code) and sign USM-285 for frst writ > ORIGIN | TO SERVE | 
only if mere than one writ submitted. e 5 
acknowledge receipt for the total number of SIGNATURE OF AU THOAIZED USMS DEPUTY OR CLERK 
writs indicated and for the deposit (if appli- 
cable) shown. 
I hereby certify and return that I have personally served, have legal evidence of service, or have executed as shown in 
“REMARKS,” the writ described on the individual, company, corporation, etc., at the address shown above or on the individual, 
company, corporation, etc., at the address inserted below. 


an ented ers | 


I hereby certify and return that, after diligent investigation, | am unable to locate the individual, company, corporation, etc, 
named above within this Judicial District. 


eerie 
NAME AMO TITLE OF INCIVIOUAL SERVED (/f not shown above) o4 persoa of suitable age and 
. discretion then abiding ia the 

thru. son Gary Weiss - auth. to accept | defendant's urual place of abode. 


<< LLL SSS”S™S””:~*S*~S~*~™~*~S=~e MILEAGE 
$ 4.00 $-- 
OATES) OF ENDEAVOR (Use Remarks if necessary) OATE OF SERVICE | TIME SIGNATURE OF U. S. MARSHAL OR DEPUTY 
11/29/71 [12/9/71 b: 00gu 
REMARY 
ref. n from Calif. late 12/2/71 


EE 


USM-285 (E4, 71-10) 4. USMS (AANAGZEMENT 


. INSTRUCTIONS: See “INSTRUCTIONS FOR SERVICE OF PROCESS. 
SEU. Se =MARSHALS: SERVIC n>} BY THE US. MARSRAL™ on’the reverse of the Rast (Nu. Sh copy. of th 
ars . |. form. Please type or print legibly, insuring readability of aif copies.s*S= 
- ed Risto any copies. ~ "rot See aoe 


eso Sasser 


VE ~ | NAME OF ONION, LORMAN TORFORATION, Sher gosenve OR DESCRIPTION OF-PROPERTY TO SEIZE OR CONDEMN — 
fag : = a py Se oe eee, Se ee et es om | Be ee aes Se + 
TITIYTE _ OF PATTERN ‘DESIGN 5 INC. aoe 
ADORESS frees De Apartment No. all ag ia rad orca - ars 


ioe + - ons 


ae Morton P. Weiss, | Ease Lemoine Ave... Fort ‘Lee, 


~- SENO NOTICE OF SERVICE COPY TO NAME ANO ADORESS SELOW: - | Show number of this wnt and _ 
total gumber of wnts suomit- 
ted, Le. 1 of 1. If of 3, ete. 
- = | CHECK APPLICABLE: ae : 
One copy for U. $: Attorney or piss 
two copies for eet Craseel of the 
tncluded oe pes 


“_P SHOW IN THE SPACE BELOW AND TO THE LEFT. 
: an ot _ L ANY SPECIAL INSTRUCTIONS OR OTHER 
ae ee a er > I JL) INFORMATION PERTINENT TO SERVING THE - 
re oes or =. | WRIT DESCRIBED ABOVE. ; 


: arene Ase mk isecet 


zt, , 4 .. 
itis was: 


amount of depoat (or 
said dadidign USI 16S tal Ace Hk 


Sites than one writ submitted © 


_ thereby SRG return that I have personally served, have legal evidence of service, or have execufed as shown in JS 
“REMARKS,” the. writ described on the individual, company, corporation, oe at the acces shown above or on the individual, ~ 


~ Company, corporation, etc., at the address inserted below. — ==... _ - Sets Site ta Fe ee Fz > 


I hereby cestify and return that, after diligent investigation, Ta am unable to locate the mae ected spores atl corporation, ete > 
named above within this Judicial District. oo-s-- 2 a - 25 


Oo accept 


=. OATE(S) OF ENDEAVOR (Use Remarks if omnyt .-- - | OATE OF SERVICE SIGNATURE OF U. S. MARSHAL OR DEPUTY net 
os or = 
zo “RLS 29/72. © a. ; FSET 


Foobar ta will return from Calif. late “1973/7 TL 


_.~ 5. RECEIPT. 


INSTRUCTIONS: See “INSTRUCTIONS FOR SERVICE OF PROCESS 
U.S. MARSHALS SERVICE BY THE US. MARSHAL” on the reverse of the last (No. 5} copy of this 


form. Please type or print legibly, insuring readability of al? copies. 
INSTRUCTION AND PROCESS RECORD apne rece 4 caliegshsereg : 


COURT NUMBER 


LEE WOLFMAN 71 CIv_5138 
OEFENO4ANT TYPE OF WRIT 


MORTON P. WEISS, et al S/C 


NAME Of INOtVIOUAL, COMPANY, CORPORATION, ETC.. TO SERV = OR DESCRIPTION OF PROPERTY TO SEIZE OR CONDEMN 


FASHION SEWING GUILD, INC. (a New York corporation) 
ADORESS (Street or RFD, Apartment No. City, State and ZIP Code} 


% Morton P. Weiss, 2357 Lemoine Ave., Fort Lee, N.J. 


Show aumber of this writ and 
total aumber of writs subcit- 
ted, Le. | of 1. 1 vf 3, ete. 

| CHECK © aAPPUCABLE: 


+. t One copy for U. S. Attorney or designee and 
605 Thrd Avenue ' two copies for Attorney General of the U. S. 


New York, N.Y. included. 
| SHOW '(N THE SPACE BROW AND TO THE LEFT 


| ANY SPECIAL INSTRUCTIONS OR OTHER 
| INFORMATION PERTINENT 10 SERVING THE 


q 
Se a a a Se EE 
: | NAME AND SIGNATURE OF ATTORNEY OR OTHER ORIGINATOR TELEPHONE NUMBER DATE 
me : 343-0001 11/24/71 
eS rd oe ae a ae a ee ic, 
SPACE BELOW FOR USE OF U.S. MARSHAL ONLY - DO NOT WRITE BELOW THIS LINE 
os DST OF DISTRICT | LOCATION OF SUB-OFFICE OF IST, 10 SERVE 
code} and sign USM-285 for first writ ' ORIGIN “ar 
anly if more than coe writ submitted 54 0 
acknowls ige receipe for the total oumbde: SIGNATURE OF AUTHORIZED USMS DEPUTY OR CLERX SATE nee 


Seen ee ae Oe pen ee ye . | 11/24/71 


I hereby certify and return that I have personally served, have legal evidence of service, or have executed as shown in 
[x] “REMARKS,” the writ described on the individual, company, corporation, etc., at the address shown above or oa the individual, 
company, corporation, etc., at the address inserted below. 


2 I hereby certify and return that, after diligent investigation, I am unable to locate the individual, company, corporatioa, etc. 
named above within this Judicial District. 


NAME ANDO TITLE OF INOIVIOUAL SER /ED | ar persoa of suitable age 


thru. son Gary Weiss - auth. to accept. ee ae 


. ADORESS (Complete only if different than shown above) 


OA ) OF ENDEAVOR (Use Remarks 1j necessary) ast 


-1/29/71 


ref. will return from Calif. 12/2/71 late 


er 


1, CLERK OF THE COURT 


INSTRUCTIONS: See “INSTRUCTIONS FOR SEAVICE OF PROCESS 
U.S. MARSHALS SERVICE BY THE US. MARSHAL” on the reverse of the last (No. 5} copy of this 


form. Please type or print legibly, insuring readability of all copies. 
INSTRUCTION AND PROCESS RECORD This dani haba oak mundo 
COURT NUMBER 


O€FENOANT : TYPE OF wRIT 
ANU Te . ~ > 7s 


SERVE | NAME OF ARARUAL, COMPANY, CORPORATION, ETC., TO SERVE OR DESCRIPTION OF PROPERTY TO SEIZE OR CONOEMN 
FASHION SEWING GUILD, INC. (a Delaware Corporation) 
& AGORESS (Sirect ov MED, Apartment No, City, State wd 2iPCodey 
% Morton P. Weiss, 2357 Lemoine Ave., Fort Lee, N.J. 


ar 


SENO NOTICE OF SERVICE COPY TO NAME ANO ADORESS BELOW: | Show aumber of this wnt and 
Se ee me = eee ew et ee eC eC ew wee OO OO wer eer eee tota: oumber of wnts submut- 
} ted, i.e. 1 of 1. 1 of 3, etc. 
HALPERN & ROTHMAN | CHECK F APPLICABLE 
; a i One copy for U. S. Attorney or designee and 
605 Third Avenue { two copies for Attorney General of the U. S. 
New York, N.Y. 10016 included. 


| SHOW IN THE SPACE BELOW AND TO THE LEFT 
| ANY SPECIAL INSTRUCTIOFIS OR OTHER 
| INFOCLMATION PERTINENT TO SERVING THE 

| | WRIT DESCRIBED ABOVE. 


lini 
SPECIAL INSTRUCTIONS 


NAME ANO SIGNATURE OF ATTORNEY OR OTHER ORIGINATOR TELEPHONE NUMBER OATE . 
Jessel Rothman Apgar 11/24/71 


SPACE BELOW FOR USE OF U.S. MARSHAL ONLY - DO NOT WRITE BELOW THIS LINE si 
Show amount of deposit (or applicable O€POSIT/ COOE IST. OF | LOCATION OF SUG-OFFICE OF DIST. TO SERVE 
code) and sign USM-285 for Srst wit > ORIGIN € | 
only if more than one writ submitted 
| acknowledge rece:pt for the total cumber SIGNATURE OF AUTHORIZED USMS OEPUTY OR CLERK OATE 
writs indicated and for the dep .it (if eppit- e 
po ty nn rates 11/24/71 
I hereby certify and return that I have personally served, have legal evidence of service, or have executed as shown in 
( “REMARKS,” the writ described on the individual, company, corporation, etc., at the address shown above or on the individual, 
company, corporation, etc., at the address inserted below. 


I hereby certify and return that, after diligent investigation, I am unable to locate the individual, company, corporation, etc., 
named above within this Judicial District. 


NAME ANO TITLE OF INCIVIOUAL SERVED Ui not shown apoce) Cs person of sutabie age 


thru. son Gary Weiss - auth. to accept discretion then abidiag in the 
defendant's usual place of abode. 
ADORESS (Complete only if different than shown ah> 4) 


OATE(S) OF ENDEAVOR | Use Remarks if necessary) OATE OF SERVICE 


11/29/71 12/9/71 


USM. 28 (Ea. 7-1-70) 2. USMS RECORD 


rUCTION ZANDAP 


Are ek ae, ties T > BSS ie tr 
Be hd ante 


CHECK F APPUCABLE: =3Le “hE St PPS 

f One copy for U. S. Attorney or designee and! 7 

t two copies for Attorney ens the U. sas yer 
included. » 


| SHOW IN THE SPACE BELO'Y AND TO THE LEFT 
+ ANY SPECIAL INSTRUCTIONS O8 OTHER 

| INFORMATION PERTINENT TO nS THE 

| WRIT DESCRIBED ABOVE. aye 


SSeS Secor 


NAMES AND ee wi CMa Sagas OR OTMEs pehigy oe ep * 


amount Soon (or © appeal A T LOCATION OF SUBS ater OF cet TO SERVE 
ay oop tls a a me feaeparveie a —e ee rcgtiwe 
’ if more dan oot it salted > eas SALe che 5. Genes A wre = “~ ! 
‘ foc the Sere SHGNATURE OF | AUTOR *., GSMS O€PUTY ss CLERK . 
sells Saicsiot cect torch e4 pes d ~ ty we Serie 
Fable} shown. * ” el re on sl tarat ted ar —1 or ees co CHES oes Reap ASS 
SX. J certify and return. = I have persoaally Gata. legal evidence of -ervice, or have executed as Salen in. n: 2 
vs : it ¢ the i company, ita es etc., at the address shown above or on the feilividieal is h 
= -. = 5 ksompeny: corporation, teat the address inserted below. p22, a Sets ee ew tog om ee ewe CS 
oe © 1s Ba - Be 
~ Thal 3 hereby certify lod return that. after: diligent investigation, T am unabie to locate the individual, company, corporation, ete rset 
“named above within this Judicial District... ——— titan Stal RS wet FR ap IE 5s SS : 
+ NAME AND TITLE OF INDIVIDUAL SERVED Uf not aS eee ae A persoa ahs ignaed 
. yo as oe a ceatas whe trae =A 5 aes i375." ty deecration t then abiding im the? 
eee ARS METS Saar erm ~ | defendant's usual place of abode. 
a rE ee 


ee Se 
oy uy Ee 


vot. 
= 


3 BATES) 0 oF SREEAVOR nie anak if nacenearyl 


All Bestar Accounted Por 
Initdal Deposit: . 


:. Cost for ee eng ae 


ee eer 


“nce payable 
to U.S. Marshal, £D 
Courthouse, oe q. 


~4- 


rk, | 
eS . 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


LEE WOLFMAN, Indi 

behalf cf himself 

stockholders of INS*° TUTE OF PATTERN 

DESIGN, INC., TV CONSUMER PRODUCTS 

CORP., FASHION SEWING GUILD, INC. No. 71 Civ 5138 

(A NEW YORK CORPORATION), FASHION 

SEWING GUILD, "NC. (A DELAWARE COR- 

PORATION), NOTICE OF MOTION TO 
FILE AND SERVE AMENDED 

Plaintiffs, AND SUPPLEMENTAL SUMMONS 
AND COMPLAINT 
~against- ” 


MORTON P. WEISS, SHIRLEY WEISS, 

NORMAN LIPPMAN, INSTITUTE OF 

PATTERN DESIGN, INC., TV CONSUMER 
PRODUCTS CORP., FASHION SEWING GUILD, 
INC. (A NEW YORK CORPORATION) , FASHION 
SEWING GUILD, INC. (A D’*LAWARE COR- 
PORATION) and GOLDEN RULE INTERNATIONAL, 
INC., (A New Jersey Corporation) 


Defendants. 


LEAVY, SHAW & HORNE 

Attorneys for C:fendant Weiss 
233 Broadway 

New York, New York 


D'AMATO, COSTELLO & SHEA 
Attorney for Defendant Lippman 
116 John Street 

New York, New York 


HON. JOHN M. CANNELLA, J. 


PLEASE TAKE NOTICE, that the undersigned upon the affir- 


mation of JESSEL ROTHMAN, and the proposed supplen ntal complaint 
will move this Court at Room 1001, United States Courthouse, Foley 
Square, City of New York, State of New York, on the l4th day of 
November,1973 at 10:00 o'clock in the forenoon or as soon thereafter 
as counsel can be heard for an order pursuant to Rules 15(a) and 19, 
F.R.C.P. for leave to file and serve an amended and supplemental 


summons and complaint (a copy of which is annexed hereto as Exhibit "A") 


by adding an additional party defendant, GOLDEN RULE INTERNATIONAL, 
INC., together with such other and further relief as to this 
Court may seem just and proper. 


PLEASE TAKE FURTHER NOTICE, that answering affidavits, 


_if any,must be served upon the undersigned three (3) days before 


the return day of this motion. 


Hesex ROTHMAN 


Dated: New York, New York Attorney for Plaintiffs 
November 2, 1973 Office & P.O. Address 
605 Third Avenue 
New York, New York 10016 
(212) 343-0001 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


LEE WOLFMAN, Individually, and on behalf 

of himself and all other stockholders 

of INSTITUTE OF PATTERN DESIGN, INC., 

TV CONSUMER PRODUCTS, INC., FASHION 

SEWING “UILD, INC., (A New York Corpor- 

ation), FASHION SEWING GUILD (A Delaware 

Corporation), Index ®.. 71 Civ 5138 


Plaintiffs, 
~against- 
MORTON P. WEISS, SHIRLEY WEISS, 
NORMAN LI?PMAN, INSTITUTE OF 
PATTERN DESIGN, TV CONSUMER PRODUCTS 
_CORP., FASHION SEWING GUILD (A New 
York Corporation), FASHTON SEWING 
GUILD, INC. (A Delware Jorporation) 
and GOLDEN RULE INTERN..TIONAL, INC., 
(A New Jersey Corporation), 
Deferdants. 
AFFIDAVIT OF JESSEL ROTHMAN IN SUPPORT 
OF MOTION TO FILE AND SERVE AMENDED AND 
SUPPLEMENTAL SUMMONS AND COMPLAINT . 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) ss.: 


JESSEL ROTHMAN, being duly sworn, deposes and says: 

1. I am an attorney at law, duly admitted to practice 
before this Court and attorney for the plaintiffs-herein. I am 
fully familiar with the facts and proceedings heretofore had herein. 
I make this affidavit in conjunction with a motion to file and 


serve an amended and supplemental summons and complaint pursuant 


to Rules 15(a‘' and 19, F.R.C.P. 


2. The defendants, MORTON P. WEISS and SHIRLEY WEISS 
(now deceased) are represented by Leavy, Shaw 21d Horne, and the 


defendant NORMAN LIPPMAN is represented by D'AMATO, COSTELLO & SHEA. 


3. The plaintiffs’ cause of action is one for corporate 
waste, mis-management and diversion of corporate profits by one 
of the principal stockholders of the said corporations (MORTON P. 
WEISS) and his wife,who held stock in his behalf, in conspiracy 
with their auditor, NORMAN LIPPMAN. 

4. One of the specific items of diversion of the cor- 
porate profit was in the sale of a home eeslwe book. GOLDEN RULE 
BOOK. The rights to that book had heen purchased by the plaintiffs 
corporation's wnolly owned subsidiary, FASHION SEWING GUILD, INC. 


and predicated upon the advertising by the defendants, it appeared 


that t:e defendant MORTON P. WEISS was selling this book under 


the corvorate aegis of FASHION SEWING GUILD, INC. 

5. t was not until October 16, 1973, less than one 
month ago when Mr. Lippman testified, that I learned from an 
authoritative source that Mr. Weiss had had his New Jersey counsel 
form a New Jersey corporation cal*ted GOLDEN RULE INTERNATIONAL, 
INC. for the purpose of selling the assets which belong to the 
corporation,to wit, “The Golden Rule Book". 

6. It appears that neither Mr. Weiss nor Mr. Lippman 
could remember if any stock was issued in the GOLDEN RULE INTER- 
NATIONAL, INC. and that this corporation was <stablished as a 
“dummy” corporation with Mr. Weiss as the principal officer thereof 
to act as a conduit for the sale of the books. 

7. Mr. Lippman conceded that the books purchased by 
GOLDEN RULE INTERNATIONAL, INC. were purchased under the terms of 
the contract between the publisher of the book, MODEVERLAG LUTTERLOH 


and FASHION SEWING GUILD, INC.. This fact came as a complete 


surprise to me since nothing in my possession indicated that the 
defendants, MORTON P. WEISS and NORMAN LIPPMAN had formed a third 
corporation throuch which they sought to hide their improper con- 
duct. . 


8. Mr. Lippman testified that he did not remember a 


corporate bank account ever being created for FASHION SEWING GUILD, INC. 


and that all of the sales were conducted through the corporate 
entity, GOLDEN RULE INTERNATIONAL, INC.. Because GOLDEN RULE 
INTERNATIONAL, INC. was not a party defendant, neither Mr. Lippman's 
counsel nor Mr. Weiss' counsel would permit questioning regarding 
GOLDEN RULE INTERNATIONAL, INC. during the course of an examination 
before trial and further refused to produce the corporate books and 
records of GOLDEN RULE INTERNATIONAL, INC. although they are in 


the possession of Mr. Lippman. 
9. It thus became incumbent to file and serve a supple- 

mental sunnine in order to make GOLDEN RULE INTERNATIONAL, INC. 

a party to this action and in order to obtain the information re- 
quired in the course of pre-trial depositions. Annexed hereto 

and made a part hereof is a proposed supplemental summons and 
amended complaint. The summons adds a party defendant GOLDEN RULE 
INTERNATIONAL, INC., a corporation which is controlled by the defen- 
dant, MORTON F. WEISS and upon whom service can be easily made, 

and the complaint is amended in Paragraphs "2", "5" and "19" to 
incorporate facts with regard to GOLDEN RULE INTERNATIONAL, INC., 
and the further fact that SHIRLEY WEISS is deceased and no executor 
or administrator has been appointed even though she does appear by 
counsel. y 


10. No prior application for the relief sought has been 


made to this or any other court. 


WHEREFORE, your affiant prays for an order of this 
Court pursuant to Rules 15(a) and 19 F.R.C.P. for leave to file 
and serve an amended supplemental summons ar.. complaint, and for 
such other and further relief as to this Court may seem just and 


proper. 


JESSEL ROTHMAN 


Sworn to before me this 
2nd day of November, 1973 


F 
3. 3--6254550 
Qualified in Ke-<2u Sounty 
Commussicn Expires i.aich 20,19 
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UNITEL sTATES DISTRICT CoUsT 
SOUTHERN DISTRICT OF NEW YORK 


LEE WOLFMAN, et al., ; 71 Civ. 5138 


Plaintiffs, 


REPORT OF 
UNITED STATES 
MAGISTRATE 


“vy 


MORTON P, WEISS, et al., 
Defendants. 


TO THE HONORABLE JOHN M. CANNELLA, U.S.D.J.: 

This report deals with two motions (es described below) 
referred by you to se on November 15, 1973, to hear and report. 

Notion 41, filed November 9, 1973, is a motion for leave 
to file and serve an amended and supplemental simmons ana cram 
plaint, in which a cew party pleintiff, “Golden Rule International, 
Inc. (a New Jersey Corporation)” is to be named. 

After hearing this motion before me on Novecber 29th, 
the objections initially interposed to this motion were with- 
drawn; and I am independently satisfied that the granting of 
this motion is consistent with the interests of justice. I 
eccordingly recommend that this motion be marked "motion granted 


on consent, proposed amended complaint to be filed within 20 days 


from date of this order". 

Motion $2, also filed Novezber 9th, is a motion by the 
pleintiff "to strike demand for interrogatories". Technically, 
of course, the proper procedure, where interrogatories have 
been served by a party, is to object to the interrogatories, 
whereupon the party who has served the interrogatories moves 
under Federal Rule 37 to compel compliance with the interroga- 


tories. +» technical defect, however, is no obstacle to 


cousideratica of the sigakcalk ais rezp ive positions taken 
by the parties respecting the interrmgat ries. 

; In the cours: of the hearing held before me on Novenber 
29th, I indicated my recommended rulings with cespect to each 
of the ioterrogatories, and at the conclusion of the hearic , 

thei: agreement 
counsel for the parcies indicated /that the plaintifi's cotion 
be deemed disposed of. accordingly. 

I indicated thet I would recomend that the general 
objection to the interrogator.es, on ground of burdengoweness, 
should be overruled. | | 

My recommendations concerning the epecificaily rambered 
interrogatories were as follows. 

#1, There being no s cific objection, 2n answer was 
directed. 

#2. 1 believe it pruyer for the defendant Lippman to 


faquire as to any written or oral contracts between plaintiff 


Wolfean ud the defendants Morton and Shirley Heiss relating 


to the s biject atter of this action. It was agreed by counsel 


.uct the substaice of any oral agreements would be furnished 
and that counsel for defend ppwan may examine the coiporate 
records in «sseseion of the attorney for plaintiff to the 
extent thir cose records shed Light on the existence of any 
written agreencnts. 

#3. It was agreed that the corporate books would be nade 
ava.leble to counsel for defendant Lippman at the Hineola, New 
York office of counsel for the plaintift. 

#4. Construing this item as a request for the substance 
of any written communications between plaintif£ and the defen- 
dant Lippran between 1969 and the present cate relating to’ the 


ale 


ASS1 

subject matter in suit, I hold that this is a eines request 
and would direct thet counsel for plaintiff aseexble any such 
documentation as the plainciff cay have and oske it available 
for inspection as stated in item 3. 

#. This inquiry ec. neerning bank acc« ints, inventory 
or ether assets held by the corporate plaintiffs aprears proper 
tome. If, as elsined, the plafrtif® Wolfman and his coun<el 
do not have access to this data, that fact should be stated 
undex oath. 

#6(a), The request for production of plaintiff Wolfman's . 
tax returns is plainly irrelevant and should be denied, 

#6(b). Plaintiff Wolfman should be required to state 
any “cash” payments received by | -2 from the c rorations nened, 
from September 23, 1970 to date. Tot * e»Lent that p#ymentes 
were received by check Wolfman may, if 2 advised, indicate 


that such check payments can be obtzined by examination of 


financial records presently said to be in the possession oi the 


defendant Weiss. 

#5(c). Informetion concerning the personal bank accounts 
maintained by pleintifé Wolfmac is pleinly irrelevant and L 
would sustain the objection thereto. 

#. The objection to this inquiry should be oversuled. 
The information sought is plainly relevant. The answer nay. 
of course, indicate leck of knowledge (1£ such be the fact on 
the part of the plaintifs wolfran). 

#8(a). This icforeation should be supplied to the extent 
uvailable from the corporate mimutes in the possession of the 
attorney for the plaintiff Wolfman. 


oS 
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Int. #8(b). ‘This information should be furnished to the 


extent known. 
Int. #8(c). Tha objection should be overruled and an answer 
supplied. 
Int. $8(d). This should be answered to the extent known. 
Int. #8(e). No objection having been interposed, an 
answ should be supplied. 
Int. 69. -Sub-perts (a), (b) ana (c) should be answered, 
no objection having been interposed. 

The objection to sub-part {d) is sustained at 
“this time, without prejudice to renewal, if necessary, follow- 
ing oral depos: sium of th= plaintiff Wolfman. 

As to sub-part (e) the objection should be 
overrtled and Wolfman compelled to state when und under what 
circumstances he first learned of the alleged “conspiracy” 
_mentioned in the cocplaint. 

‘Int. $10 is plainly relevant and the objection should be 
overruled, 
“Int. #11. No objection having been interposed, an answer 
should be supplied. 
Int. #12 seems quite relevant and an answer should be 


supplied. 


Int. #12(1) is, in my view, relevant and an answer should 


be supplied. 

Int. 413 calls for the basis of pleintiff's charge that 
the defendant Lippan breached his fiduciary obligations and 
asks for a statement as to any “written matter" relied upon to 
establish said alleged breach of fiduciary duty. 

Int. 413 to @¢15. No specific cbjection having Leen 


vie 


interposed answers should be supplied. 

Tot. $16. This interrogatury calls upon the plaintiff 
to specify the damages claimed, The interrogatory is proper 
except as tc the last two sentences therein, as to which objec- 
tion should be sustained. ‘The balance of the interrogatory 


should be answered, 


As previously indicated, counsel for the parties have 
sti ced:their acquiescence in the above-mentioned proposed rulings. 
Accordingly, and with the consent of counsel, it is recocmended 
that the ple’atiff's motion “for an eel pursuant to Rule 33 


F.R.C.P. tu strike demand for interrogatories” be disposed of 


* as herein indicated, and that: answers be filed within 50 days from 
date of entry of order on the siotion. 


The following papers considered by me on these two 


rotioas are forwarded herewa. .: 


1. Hotice of motion to serve amended complaint 
filed Noveaber 9, 1973. 


‘ 


2. Notice of motion “to strike demand for inter- 
rogatories” filed Novecber 9, 1973. 


3. Plaintiff's cmesorandim of law in suoport of moti 
to strike demaud for interrogatories filed Novecber 9, 1973. 


4. Affidavit of Robert E. Meshel filed Novexber 3, 
1673 in opposition to motion to amenc. 


5. Menorandu= of law on behalf of defendant Lippman 
in opposition to motion to amend complaint aiid in opposi-~ 
tion to motion to strike defendant's interrogatories 
filed Novecber 9, 1973. 


6. Reply affirmation of plaintifc's attorney, filed 
Novenber 13, 1973. 


Copies of this report have been mailed to counsel 


this dste. 


’ 
SS 
Go? wf 8 ' 
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SS. p. og NYA ENDORSEMENT 71 Civ.5138 
a elec pare 
The instant motion for leave to file and serve an amended 
and supplemental summons and complaint is respectfully referred to 
Magistrate Harold J. Raby tc hear and report, pursuant to kule 35 
of the General Rules of this court. 


The court makes this referencs in the interests of judicial 
economy. Magistrate Raby has been previously designated to supervise 
pre-trial proceedings in this case and has scheduled a pre-trial 
conference for November 29, 1973. Additionally, the court has also 
referred a motion involving pre-trial discovery. to him. The court is 
of the opinion that its reference of these motions and other preliminary 
matters to the Magistzate for a hearing at a time convenient to the 
parties {November 29, 1973) -will_sezue.to expedite the progress of 
this action. peas *) sagas A il Sie 

So ordered. 


—_—- 


New York, N.Y. 
November 15, 1973 


Motion granted on consent, proposed 
amended complaint to,be filed within Q0 
days from entry of this order. 

20 Orraccas o 
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OHN M. CANNELLA 


U.S.D.J. 
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Attorney(s) for 


Attorney(s) for 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


LEE WOLFMAN, Individually, and on 
behalf of himself and all other 
stockholders of INSTITUTE OF PATTERN 
DESIGN, INC., TV CONSUMER PRODUCTS 
CORP., FASHION sEWING GUILD, INC. 

(A NEW YORK CORPORATION), FASHION 
SEWING GUILD, INC. (A DELAWARE COR- 
PORATION), 


Plaintiffs, 
~against- 
MORTON P. WEISS, SHIRLEY WEISS, NORMAN 
LIPPMAN, INSTITUTE OF PATTERN DESIGN, INC., 


TV CONSUMER PRODUCTS CORP., FASHION 
SEWING GUILD, INC. (A NEW YORK CORP- 


ORATION), FASHION SEWING GUILD, INC. (A 
DELAWARE CORPORATION) and GOLDEN RULE 
INTERNATIONAL, INC., 
CORPORATION) , 


(A NEW, JERSEY 


Defendants. 
saosteiase th iniainass inte iaas ebiiietin diidictnaiaeas ndiinatives then adhdaees ies aiitauan aediaaieabeebil x 


LEAVY, SHAW & HORNE, Esqs. 

Attorneys for Defendants 
MORTON P. WEISS & SHIRLEY 
WEISS 

233 Broadway 

New York, New York. 


D'AMATO, COSTELLO «» SHEA, Esqas. 

Attorneys for Defendant NORMAN 
LIPPMAN 

116 John Street 

New York, New York. 


No. 71 Civ 5138 


NOTICE OF MOTION FOR 
AN ORDER, PURSUANT TO 
RULE 26; and RULE 

33 of the F.R.C.P., 

ét al, TO PERMIT PLAIN- 
TIFFS TO FILE THEIR 


- SUPPLEMENTAL SUMMONS 


AND COMPLAINT AND INTER- 
ROGATORIES NUNC PRO TUNC, 
AND FOR AN ORDER COM- 
PELLING NORMAN LIPPMAN 
TO HAVE HIS TESTIMONY 
TAKEN BY ORAL DEPOSITION 


HON. HAROLD J. RABY, U. S. MAGISTRATE 


PLEASE TAKE NOTICE, that the undersigned upon 


the report of the Honorable HAROLD J. RABY, dated November 30, 1973, 


the Memorandum Orders of the Hon. JOHN M. CANNELLA, dated December 
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3, 1973, the testimony taken pursuant to Rule 26 F.R.C.P. of 
NORMAN LIPPMAN, taken on October 16, 1973, the undersigned, 


will move before the Honorable Magistrate HAROLD J. RABY at the dir- 


United States Courthouse, Foley Square, City of New York, 


ection of the Hon. JOHN M. LA, at Room No. 610, 


State of New York, on the 7th day of March, 1974 et 10:00 

o'clock in the forenoon of that day, Or as soon thereafter as coun- 
sel can be heard for an order permittir« © Plaintiff to file 

its amended supplemental summons and compic int nunc pro tunc, as 

of December 23, 1973; and permitting the Plaintiffs to serve its ansers 
to interrogatories pursuant to the report of the Honorable Magistrate 


HAROLD J. RABY, dated November 3), 1973, nunc pro tunc as of 


Pa: 
Jsnuary 2, 1974, a: for an order pursuant to Rule 26 F.R.C.P., 


compelling NORMAN LIFPMAN to have his testimony taken by oral 
deposition, and compelling said Defendant LIPPMAN to produce at 
said examination for discovery and reproduction, the following 


documents: 


(a) - All corporate bookxs, records, and minutes, doc- 
uments, agreements, and memoranda 
relating to or pertaining to GOLDEN RULE 
INTERNATIONAL, INC.; INSTITUTE OF PATTERN 
DESIGN, INC., TV CONSUMER PRODUCTS CORP.; 
FASHION SEWING GUILD, INC. (Two Corporations); 
MODEVERLAG LUTTERLOK CORP., BARRY WEISS, 
PAUL ROBERTS; 


All documents, records, agreements, memo- 

randa relating to the operation of COLDEN 

RULE INTERNATIONAL, INC., including, but rot 
limited to general ledgers, accounts receivable, 
accounts payable, sales records, cash receipts, 
Gash expenditures, records of salaries paid the 
officers thereof, incluting the payments made 

to NORMAN LIPPMAN; . 
4 


together with such other and further relief as to this Court 


may seem just and proper. 


PLEASE TAKE FURTHER NOTICE that answering 


affidavits, if any .ust be served upon the undersigned three 


(3) days before the return date of this motion. 


JE 
Deted: New York, New York, to nrtol for Plaintiffs 
February 13, 1974. Office & P. O. Address 
605 Third Avenue 
New York, New York 10016 
(212) 343-1001 
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aceon one nannasen ™ 


LES WOLTULMN, etse, 


-J- . 71 Civ. Sl 33 (Ht c) 
HORTON P. WalSS, ot ales 
Defendanta. 


aonmaeneeannavanae &% 


“MM. CuDISLLA, U.S.D.5.2 


. 48 reperd ralates to a motica by plainiiess, Ziad Ferruary 21, 197k, 


Ps. refe rod by you to me for hearing aod repert, io wbica tree eevazaia 
applizaticas are macs, cemaisting 23 Zolicwss 


1. fn aplicati_n for save to Mls an ecanded acd sural aental 
susacus and comisins, "C= oO tence, a3 of Dec. 23, 1973°5 


2. #2 2policai= far an order verctt=az! 3 tg servs thei> 


enswers to interrogatoriss “moms pro tas 45 of Jaz. 2, 1778"5 


3. An epolicaitoo wodsr Fults 26 F.2. eemel NCVUY LRU, 
ons of t= Galzadanta, to excswer : 
asked 2t on oral SST end te procus 
The firet to breackss a the reticn ere nacssaitated by the falicwing 
rior events, By prio> orders sigaed by Tour Honor oa Decexber, 3, 1973 and 
filsd in Court December hb, 1973, you cizected (1) that a prior motica t7 
plointifis for Leave to fila their proposed exendsd 22d sceplen=sntal 
evcrsens end complaint be srented end that trs prepesed amanced paper 
be filed "within 20 dayai from entry of this order*, and (2) that, in 
eccor¢ance sith my prior saendaticn, plzintifla scould file acswrs 
30 deys iraa tha entzy of tzis ords>". 
jn the moving pasers, 
clerical incemetanca ia Ang office cf glniatitss! 2v-or29s7, 
jour orders wg nos ororp*y S communicated to plats 32254425 3° 
Ane result that 24 13 not learn cf tra 
ef ti:3 ssovenmt n2d orders unit he 
cer? TL3 


Pacwt 
*eeiizad ta GTars 


ond discovered tiat bia tine to serve en anended plsading acd bis tins to 


ser7s answers to intarrogatorisas bod beta excired, ha filed tris notice. 


Counsel. for the Cafendania in this case cthar thea Lipmas (iNasarse 
Leavy, Shaw & worse) neither aspeared tor sumitted any cypesing panars 
on the rstern day of tha motion, Merc 744. Eoxvever, counsel for tos 
Geeriant Lincman (Hssars. L'inate, Costallo % Sasa} cid arpear in 
oppositice and filed = copeaing aiticarit in which, wiile no objection is 
made to the application to file ths answers to interrogatories lata, . 
objection i9 made te ths apniication to file thy amended and supplesersa) 
Lemons abd complaiss « nomdthstending ths fact that, aa caceded io 
the cppoaizcg af@asrit, the ical application Zor lsxve to Fils suct 
ementisd pleading, nace in Sovemser 1773 acd qarsed by you Sy 
recesmencation in Decascar 1973, was not conceed, 

Ths sole cojectim oy Lipman’s attesnay to this portim of ths 
rotion is that plainticis ara ocv asking for leaves to fils ths pleacing 


‘cone pro tune”, with tha posaibie result - according to Lisaan's comeel - 


thst his clicct's rigsts, 6.g., Umer ths suns of lixitaticona, rigt 
enshow be affected. 
That centantion is, I think, besed u>on a wisreading of tha int= of 
rotien. The use of tha term "mms pro tere” in ths present camvect 
is, es ivi~ +t, merely 2 recogtitio of tha fast thet your pris> ordsr 
. 
of December 3, 1973 required that te anended pleading in qusstio Se Diied 
r 23, 1973, and in efiect merely constiiztes a request for a 
Durther oxteasica of +359 for suca Piling b7 ressen of the circicstaccses 
hereinzbo7s alluzad to. Tua new propesed pleating asserts ro DSH claixs 


a 


qoirst Ligenes; acd to tx extents & & saserts claims against partiss 


tomad in the original comleiat, such 


to tcrro%e tha statute of linttationa, Lf applicabla; and to 
ricnt erces-cliia 
prema inrcks tna stavrta cf ibttaticss. 


of seraasica to Si*9 


sdiudication 23 to taz tinsliness t*hsrsor 


For thse rsasens just indicated, I am of ths cpini=n that tha objecticas 
s-d n7 counsel for de?acdant Lincmaa to the pleintiz?s’ requast to 
@ on amerded plaading ara without subatacca|; acd T eccordissly recomend 
ths application to do so be greated. Siailerly, I reccomend that ths 
icaticn far "manc pro timc" sarvics o2 pleinti2%s’ answers to 
Lipcman's intarsegateriees ba cramied, no rsascos having been sven far 


Genial of such apolicatica. 


The third branea cf plaiziicss' meti= is = applicaticma to compel 


ths dafandant Linpoam, a cartitied mblis accmmtant, to fursiak info 
metion relating to the Gimesctal recards of me of Lizpaan’s clients, 
Colden Puls Interraticnal, Inc., a company whieh is naped as a pa ty in 
th nrepessd sumplesestal coomlsint mt which, however, is not presently 
2 party of record. 

be dozerscce to Hr. Lispman’s presumed cbligations to his cliimt, ac 


ef ths practicality it cnce Golcgen Rwle is mac3 a 


mow o? pliinti2zts, insaver as 
cencerm: ; ths contant o? these books acd records. bs Cenisd 


ae le 


acecamanied by 3 preposed order providiag (1) thet 
. 
sunolesental and enernde< susscns enc 
aid coors cay be Miicd ret 


~s to inxtberrogatozies a 


wer than 20 dayz3 


cts2> res>ects. 


Copies of ti3 revert ha7s bean =ailsd tits data to covrsei far tes 


intarvsted parties, woo are herssy gnstrusted th2t a7 ocoiscticas to this 
report 5% be filed at your cho=oer> not Lotar thas ten cays frea ths date 
persor?. Counsel ars further instructed tat they must appear at oy oftics 
for further pretrial caater=nce ca dora 15, 197%; 2b 10 a.p 
Trs icllacdcg papers considered by ma ca this motion ars forzarted 
herswitn2 
lL Meintas 295! potion, Bied 2/2 45 


2, Ovpesing abtcaris o? 2.2, Msacal, sworn to 2/2B/Th, 
Ziled 3/6/Tu. 


Ths coat fits, pequisitioned by me in comectica with my ecusiterstion 


o? this mic, nas been returned by ne this date to the Clerk of the Com 


197. 


cc: Jessel Rotman, EsGey 
665 Taoird Aree, 
New York, H.t 12015 


Leavy, Saaz & Horne, E2q3-5 
233 Proschwy,. 
Nea LorX, N.x* 


Diraunto. Costello & Scsa, Doq9-, 
116 Jo:.s Strest, 
Nex York, W-Y. 10033. 
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DISTRIC? OF NEW YORK Ay62° 
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pe OF UNITED STATES ’ 
LEZ WOLFMAN, etc., ) MAGISTRATE / 


Plaintiffs, j 
on ; Tl Civ, 5138 (JMC) 
MORTON P. WEISS, et ales 
Defendants. 
Se ee ee 
TO THE HON, JOHN M. CANNELLA, U.S.D.J.: 
This report relates to a motion by plaintiffs, filed February 21, 197k, 
and referred by you to me for hearing and report, in which three separate 
applications are made, consisting as follows: 


1. An application for leave to file an amended and 6upplenental 
summons and complaint, "nunc pro tunc, as of Dec, 23, 1973%; 


2. An application for an order permitting plaintiffs to serve their 
answers to interrogatories "nunc pro tanc as of Jan. 2, 197):"'5 


3. 4n application under Rule 26 F.R.C.P. to canpel NORMAN LIPPMAN, 
one of the defendenits, to enswer certain questions heretofore 
asked at an oral EST and to produces documents alluded to therein, 

The first two branches of the motion ere necessitated by the following 

prior events, By prior orders signed by Your Honor on December 3, 1973 and 
filed in Gourt December ), 1973, you directed (1) that a prior motion by 
plaintiffs for leave to file their proposed amended snd supplemental 
summons and complaint be granted and that the proposed amended papers 

be filed "within 20 days from entry of this order", and (2) that, in 
accordance with my prior recommendation, plaintiffs should file answers 
to prior interrogatories “within 30 days from the entry of this order", 
Evidently, however, as indicated in the moving papers, because of2n 
instance of clerical incompetence in the office of: plaintiffs' attorney, 
the content .f your orders was not promptly commmicated to plaintiffs’ 
attorney, with the result that the latter did not learn of the existence 
of either of the abovementioned orders until he attemmted - efter the 
time to do 60 had expired - to serve his anawers to interrogatories, at 
which tine he waS advised by opposing counsel that they had been served 


too lxte. Having been 6o advised and having checked the Court records 


and discovered that his time to servs an amendsd Pleading and his time to 


serve ansvers to interrogatories had both expired, he filed this motion, 

Counsel for the defendants in this casa other than Lippman (Messrs, 
Leavy, Shaw & Horne) neither appsared nor submitted any opposing papers 
on tha return day of the notion, M-rch 7th, However, counsel for the 
defendant Lippman (Messrs. D'Amato, Costello & Shea) did appear in 
opposition and filed an opposing affidavit in which, while no objection is 
made to the application to file the answers to interrogatories late, 
objection is made to the application to file the amended and supplemental 
summons and complaint + notwithstanding the fact that, aa conceded in 
the opposing affidavit, the initial application for leave to file such 
amended pleading, made in November 1973 and granted by you on my 
recommendation in December 1973, was not opposed, 

The sola objection by Lippman's attorney to this portion of the 
motion is that plaintiffs are now asking for leave to file the pleading 
“mune pro tunc", with the possible result - according to Lippman's counsel - 
that his client's rights, s.g., under the statute of limitations, 1 cht 


somehow bs affected, 


That contention is, I think, based upon a misreading of the intent of 
the motion. The use of the term "nune pro tunc" in the present context 
is, a9 I view it, merely a recognition of the fact that your prior order 
of December 3, 1973 required that the amended Pleading in question be filed 
as of December 23, 1973, and in effect merely constitutes a request for a 
further extension of time for such filing by reason of the circumstances 
hereinabove alluded to. The new proposed pleading asserts no new claims 
against Lippman; and to the extent that it asserts claims against parties 
not named in the original compliint, such parties would have every right 
to invoke che statute of linitations, if applicable; and to the extent 
that any such parties might cross-claim against Lippman, he, too, can 
presumably invoke the statute of limitations. Certainly the granting 
of permission to file a supplanental pleading doea not constitute an 
advance adjudication as to the timaliness thereof. 


For the reasons jus dicated, Il am of ths Spit 
interposed by counsel for defendant Lippman to the plaintiffs’ request to 
file on amended pleading are without substance; and I accordingly recommend 
that the application to do so be granted, Similarly, I recommand that the 
application for "munc pro tunc” service of plainti?tfs' answers to 
Lippman's interrogatories be granted, no reasons having been given for 
denial of such application. 

he third branch of plaintiffs' motion is an application to compel 
the defendant Lippman, a certified public accountant, to furnish infor- 
nation relating to the financial records of one of Lippman's clients, 
Golden Rule International, Inc., a company which is named as a party in 
the proposed supplemental complaint but which, however, is not presently 
a party of record. 

In deference to Mr. Lippman's presumed obligations to his cliant, and 
also in recognition of the practicality that once Golden Rule is made a 
party horein, plaintiffs will thereupon have the right to full examination 
and inspection of Colden Rula's books and records, I recommend that the 
sotion of plaintiffs, insofar a3 it relates to testimony of Mr, Lippman 
concerning the content of those books and records, be denied as wholly 
urmeces3arys 

This report is accompanied by a proposed order providing (1) that 
the application to serve and file a supplemsntal and amended summons and 
complaint be granted and that said documer:s may ‘ , filed not later than 
20 days from entry of said order; (2) thas the application to permit late 
service of plaintiffs' answers to interrogatories also be granted and that 


said document may be served not later than 20 days from entry of said 


order (the answers have in fact already been filed in Court as of February 


21, 197); and (3) that the plaintiffs' motion be denied in all other respects. 


Copisa of ae rapese havs been mailed this date vO COUN: opens: 
interested parties, who are herevy instructed that any objections to this 
report rst ba filed at your chambers not later than ten days from the date 
hereof. Counsel are further instructed that they mst appear at my office 
for further pretrial conference on April 16, 197, at 10 a.%. 

Ths following papsrs consider.d by me on this motion are forwarded 
herewith: 

1. Plaintiffs’ motion, filed 2/2/7h; 


2, Opposing affidavit of R.5, Meshel, sworn to 2/28/7h, 
filed 3/6/Th. 


\ 
The court file, requisitioned by me in comection with my consideration 


of this motion, has been returned by me this date to the Clark of the Court. 


Dateds March 8, 197h- 


Reapectfilly submitted, 


ALO 4, 
dla) 
HAROLD J. (RABY | 


UNITED STATES \HAGISPRATE 


ce: Jessel Rothman, Esde, 
605 Third Avenue, 
ew York, N.Y. 10016 


Leavy, Shaw & Horne, Esq3-, 
233 Broadway, 
New York, N.Y* Ki 


wiamako, costello & Shea, Euqs., 
116 Jom Street, yon 
New York, N«¥. 10038. 
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SUMMONS IN A CIVIL ACTION 


United States District Court 


FOR THE 


D. C Form Na 45 Rev. (6-49) 


SOUTHERN DISTRICT 


71 Civ 5138 
CiviL ACTION FILE No 
LEE WOLFMAN, Individually, and on behalf 
of himself and all other stockholders of 
INSTITUTE OF PATTERN DESIGN, INC., TV 
CONSUMER PRODUCTS, INC., FASHION SEWIN 
GUILD, INC. (A NEW YORK CORPORATION) 
‘ PASHION SEWING GUILD, INC., (A DELAWARE 
CORPORATION), 


SUPPLEMENTAL 
Plaintiff s SUMMONS 


v. 
MORTON P. WEISS, SHIRLEY WEISS, 
NORMAN LIPPMAN, INSTITUTE OF PATTERN 
DESIGN, INC., TV CONSUMER FRODUCTS 
CORP., FASHION SEWING GUILD, INC. 
(A NEW YORX CORPORATION), FASHION 
SEWING GUILD (A DCOLAWARE CORPORATION) 
and GOLDEN RULE INTERNATIONAL, INC. 
(A NEW JERSEY CORPORATION), 


Defendant s 


To the above named Defendant 


You are hereby summoned and required to serve upon 


JESSEL ROTHMAN, ESQ. 
605 Third Avenue 


New York, New York, 10016 
plaintiff’s attorney , whasexoddxesa 


an answer to the complaint which is herewith served upon you, within twenty days after service 


of this summons upon you, exclusive of the day of service. If you fail to do so, judgment by default 


* will be taken against you for the relief demanded in the complaint. 


“Cle rhe of Court. 


Date; October 30, 1973 {Seal of Court] 


Saad mecgang te ie 


UNITEN STATE DISTRICT 
SOUTHERN DISTRICT 


LEE WOLFMAN, Individually, and 
on behalf of himself and all: 
other stockholders of INSTITUTE 
OF PATTERN DESIGN, INC.. Tv ! 
CONSUMER PRODUCTS, CORP. , FASH? ON ' SEI “TING 
GUILD, INC. (A NEW YORK CORPORATION), 
FASHION SEWING GUILD, INC. (A DELAWARE 
CORP ORATION) , ; 
' CiVIL # 71 civ 5138 
Plaintiffs 
i oe SUPPLEMENTAL & AMENDED 
~against- : CCYPLATNT 
{ORTON P. WEISS, SHIRLEY WETS $, 
NORMAN LIPPMAN, INSTITUTE OF | ; 
PATTERN DESIGN, INC., TV CONSUMER ! 
P”.ODUCTS CORP., FASHION SEWING GUILD, 
INC. (A NEW YORK CORPORATION), 
FASHION SEVING GUILD, INC. (A DELAWARE 
CORPORATION) and GOLDEN RULE INTERNATIONAL, 
. (A NEW JERSEY CORPORATION), 


Defendants. 


The plaintiff, indivicually, 


of TV CONSUMER PRODUCTS COR?., INSTI 

‘INC. FASHION SEVING GUILD, INC. (a New York socveti 

2nd FASHION SEWING GUILD, Inc. (2 Delaware corporation) suing 
on behalf of himself individually, and all other shereholders 
of TV CONSUMER PRODUCTS CORP., INSTITUTE OF PATTCRN DESIGN, 
INC. and FASHION SEWING GUILD, INC. (a New York éiseecttinds 
and FASHION SEWING CUILD, INC. (a Delaware 

similarly situated, and in the 

CORP., INSTITUTE OF PATTERN DESIGN, INC., 

GUILD, INC. (a New York corporation) and 

Inc. (& Deleware corporation) to procure 


coxolains of tne defendant and @ileges: 


Ze INSTITUTE OF PATTERN DESIGN, INC., TV CONSUMER 
PRODUCTS CORP. and FASHION SEWING GUILD, INC. (a Delaware 
corporation) are corporations organized and existing under 
the laws of the State of Delaware. 

2(a). FASHION SEWING GUILD, INC. (a New Y¥>«-: corpor- 
ation) is a corp t Organized and existing under the laws 


of the State of New York 


(b). GOLDEN RULE INTERNATIONAL, INC., (a New Jersey 


corporation) is a corporation organized and existing under the 
laws of the State of New Jersey and is controlled by the defendants, 
MORTON P. WEISS and NORMAN LIPPMAN. 


3. NORMAN LIPPMAN is a citizen of the State of New 


LEE WOLFMAN is a citizen of the State of 


5. MORTON P. WEISS and SHIRLEY WEISS, are husband 
and wife, and upon information and belief are citizens of the 
State of New Jersey. SHIRLEY WEISS is now deceased and upon 
information and belief no executor or administrator has been 


appointed. 


6. That at all times oereinafter mentioned the 
plaintiff LEE WOLFMAN has been and still is the ectual owner 
and holder of record of fifty (50%) per cent of the issued 


and outstanding shares of common/stock of the INSTITUTE OF 


| 
PATTERN DESIGN, INC, and Ty CONSUMER PRODUCTS CORP. 


| 
7. On information and{belief, at all times here- 
inafter mentioned, MORTON P.. WEISS has been and still is 
i j 


of record) of fifty (50%) of ‘all! the issued and outstea ing 
shares of stock of the defendant, TV CONSUMER PRODUCTS CORP 
and INSTITUTE OF PATTERN DESIGN,| INC. 

8. That INSTIT?"TE OF PATTERN DESIGN, INC 
owner of all the issued and hcanadiiine shares of 


MAGIC SEAMSTRESS COMPANY, FASHION SEWING GUILD, IWC 
New York corporation. 'ASHION SEWING GUILD, INC. (a Delaware 
corporation), NYSR, INC, and SRLW-Tv, IN 

9. NORMAN LIPPMAN has acted as auditor and 
accountent for all of the aforementioned corporations and 
as agent for the corporations as hereinafter set forth. 

10. The matters in controversy exceed, in excess 
of interest and cost, the sum of $10,000.00. 

ll. That the plaintif£ brings this ac i 
behalf of himself individually and on behalf of 


holders of the defendant corporations similarly, 


12. The plaintiff is, and was, at the time of 
the transactions hereinafter complained of, a 50% stockholder 
of the defendant corporation and he does adequately and 
fully represent the interest of such shareholders similarly 
situated in enforcing the rights os the defendant corporations 
in the transactions hereinafter alleged, 

13... That the directors of TV CONSUMER PRODUCTS 


CORP. and INSTITUTE OF PATTERN DESIGN, INC. and of all 


, 


wholly-owned subsidiaries, are MORTON P. WEISS, SHIRLEY WEISS 
' 
i 


_ LEE WOLFMAN and MARY LCU WOLFMAN, 
{ 
14. That the officers! of Tv CONSUMER PRODUCTS CORP. 

and INSTITUTE OF ; NC, are MORTON P. WEISS, 
President 2nd LEE WOLFMAN, ecretary-Treasurer ut MORTON ? 


W2ISS is the chief ovevating office 

15. , That plaintiff has neither demanded nor 
requested before the conmencenent of this action the defend 
corporation through its officers, board of directors, or 
stockholders that it commence an action against the individ- 
ual defendants for the wrongful acts committed by them for 
the reason that the defendants are 50% stockholders, 
represent 50% of the board of directors, and are, in fact, 
the operational heads of said corporations and in control 
thereof and that it would be futile and unavailing to demead 
that they would cause an action to be brought against them- 


selves which, if successful, would result in judgments against 


themselves. 


16. This action is not a collusive one to confer 
on a court of the United States jurisdiction over any action 
over which it would not otherwise have jurisdiction. 

17. That since September 23, 1970, to date, 
MORTON P. WEISS, SHIRLEY WEISS and NORMAN LIPPMAN end other 


hee 


persons unknown have entered into a conspiracy for ‘the 
benefit, directly or indirectly, of themselves, to waste 
the assets of TV CONSUMER PRODUCTS, INC. and 
PATTERN DESIGN, INC. 

18. The acts and transactions hereinefte 
which were committed to the detriment of the INSTITUTE 
PATTERN DESIGN, INC. and TV CONSUMER PRODUCTS CORP. 
committed in pursuance and furtherance of said conspiracy 
and, upon information and belief, were committed or asreed 
to among the conspirators in the State of New York. 


19, With regard to the INSTITUTE OF PATTER? 


, Tey “l 
ALTERN DESIGN, 


The INSTITUTE OF PATTERN DESIGN, INC. 


sells through a staff of salesmen a pattern fi 


and cutting manual known as the “Dot Pattern Xii" pursuant 


eS 


to a sole distributorship from Dot Pattern Publishinz Comcaay. 


' 
(b) That in December, 11970, the board of director. 


of the INSTITUTE OF PATTERN DESIGN, INC. authorized the 
| 


formation of two (2) corporations, both called FASHION 


Pao 
i 


‘ i 


SEWING GUILD, INC., one totbe! incorporated in the State of 


New York, and the other in the State of Delaware, respectively, 
said corporations to enter into an agreement with Modeverlag 


Lutterloh, publishers of a competitive manual or kit known as 


‘The Golden Rule Book". 


(c) That the corporation authorized, NORMAN LIPPMAN, 
the defendant herein, to negotiate a contract for distributing 
said book in those states where Modeverlag Lutterloh did not have 
exclusive dealership. 

(d) In furtherance of said conspiracy, the defend. it, 
NORMAN LIPPMAN entered into said sole distributorship agreement 
with Modeverlag Lutterloh in his own name instead of the corporate 
name and the defendants, MORTON P. WEISS, SHIRLEY WEISS, and 
NORMAN LIPPMAN then proceeded to cause corporate monies to be 
used to »wurchase “The Golden Rule Book” and to divert the profits 
from the sale of said "The Gc *n Rule Book” to their own personal 
uses ard not for the corporate purposes of the Institute of Pattern 
Design, Inc. 

(e) Upon information and belief, in furtherance of said 
conspiracy, the defendants MORTON P. WEISS and NOPMAN LIPP!AN caused 
a corporation to be formed in the State of New Jersey, GOLDEN RULE 
INTERNATIONAL, INC., in which ne stock was issued but ' 1s controlled 
hy said defendants. 

(f) Upon information and belief, the saii defendants caused 
the books referred to in Paragraph 19(a) of the complaint to be sold 
under the corporate name, GOLDEN RULE INTERNATIONAL, INC. 

(g) Upon information and belief, notwithstandine the fact 


that the pr ceeds of the sale of "The Golden Rule Book” were being 


deposited in a bank account maintained in the name of GOLDEN RULE 
INTERNATIONAL, INC., the defendants, in furtherance of said con- 
spiracy, held out to the public in its advertising that the books 
were being sold by FASHION SEWING GUILD, INC. 

(h) That said defendants have used the corporate name 
and organization, GOLDEN RULE INTERNATIONAL, INC. for the purpose 
of implementing sales of + Colden Rule Book” to the detriment 
of the sale of “Dot Pattern Kt". 

(i) Upon information and belief, the defendants 
and each of them caused the salesmen of the INSTITUTE OF vATT 
DESIGN, INC. to cease selling the “Dot Pattern Book" and to 
commence sellicg "The Golden Rule Book" as employees of GOLDEN 
RULE INTERNATIONAL, INC. diverting all monies due co the INSTITUTE 
OF PATTERN DESIGN, INC. to either their own personal account, 
the account of GOLDEN RULE INTERNATIONAL, 


(j) Upon information and velief, the defendants cat ied 
J P 


the inventory and assets of INSTITUTE OF PATTERN DESIGN, INC. to 


be sold to persons unknown and diverted the monies therein received 
for their own personal gain. 

(k) Upon information and belief, MORTON P. WEISS and 
SHIRLEY WEISS, his wife, charged personal expenses to the cor 
poration and diverted the proceeds thereof for their own personal 
gain. 

(1) Upon information and belief, all the defendant 


above-named violated their fiduciary obligations to the defendant 


corporations by failing to promote the sale of MAGIC SEAMSTRESS 
and the "Dot Pattern Book" and by diverting sales to "The Golden 
Rule Book", the proceeds of which were pocketed individually or 
deposited in the name of FASHION SEWING GUILD, INC. or GOLDEN 
RULE INTERNATIONAL, INC. 

(.) All of said acts and omissi 
a violation of the fiduciary obligation owed by 
individual defendants as officers, directors, agents and 
auditors of the Corporation under State statutes and common 
law. 

20. While the individual defendants here were 
officers, directors, agents and auditors of INSTITUTE OF 
PATTERN DESIGN, INC. -and TV CONSUMER PRODUCTS, INC. aad 
wholly-owned subsidiary corporations, and were thus chere 
with the duties of such position, they, an 
wrongfully failed to perform such duties 
the contrary, each wés so negligent an 
funds and the property of TV CONSUMER PRODUCTS, 

NSTITUTE OF PATTERN DESIGN, INC. were 
d, and wasted and the INSTITUTE Gr 
and TV CONSUMER PRODUCTS, INC, thereby 
loss ard the value of the shares of the plaintiff w 
greatly impaired and reduced ‘hereby and the plei 
lost much gain it would have received had the 


defendants herein performed the individual dutic 


was incumbent on them to perform, Solely by reason o= the 


said wasting of assets by the individual defendaats ona 


solely by reason of the gross mismanagement of the sirairs 


: ! 
of the corporation by the individual defendants and solely 


: } 
by reason of the said misconduct and breach of duty by the 


individual defendants as directors, officers and agents of 
TV CONSUMER PRODUCTS, INC. and INSTITUTE OF PATTERN DESIGN, 
INC., the said corporations have suffered losses of unward 


of $200,000., for which the individual defendants should 


by proper decree of this court be compelled to account and 


make restitution to the INSTITUTE OF PATTERN DESIGN, INC. 


and TV CONSUMER PRODUCTS, INC. 


(22) The plaintiffs have no adequate remedy at 


WHEREFORE, plaintiffs demand judgment: 

a) Tnat the plaintiff, INSTITUTE OF PATTERN 
DESIGN, INC., be adjudged to be the lawful owner and 
of all the issued and outstanding shares of common stock of 
FASHION SEWING GUILD, INC. (a New York corporation) anc 
FASHION SEWING GUILD, INC. (a Dalaware corporation). 

b) That FASHION SEWING GUILD, INC. be directed 
to transfer its stock to the INSTITUTE OF PATTERN D 
INC, in such manner as required by the laws of the State o 
New York and Delaware and to deliver to the said corooratioa 


a new certificate of stock in due and proper form. 


(c) Requiring the defendants, MORTON P. WEISS and 


NORMAN LIPPMAN to accoun: to the plaintiffs for their acts and 


conduct described in the complaint, and the acts and conduct of 


GOLDEN RULE INTERNATIONAL, INC. 


(d) Requiring the said defendants, MORTON P. WEISS, 
NORMAN LIPPMAN and COLDEN RULE INTERNATIONAL, INC., jointly and 
severally, to pay over to the plaintiff corporations any losses 
that may have been found as a result of said accounting to have 
been sustained by TV CONSUMER PRODUCTS, INC. and INSTITUTE 
OF PATTERN DESIGN. TNC. and any profits that may be 
found on said accounts to have been ceceived by the defendants 
MORTON P. WEISS, NORMAN LIPPMAN and GOLDEN RULE INTERNATIONAL, INC. 

(e) Granting such other and further relief as to this 
Court may seem just and proper. 

(f) Awarding to the plaintiffS the costs and disbursements 
of this action toget’er with counsel fees and accounting fees. 


Dated: New York, New York 
November 2, 1973 


JESSEL ROTHMAN 

Attorney for Plaintiffs 
Office & P.O. Address 

605 Third Avenue 

New York, New York 10016 
-(212) 343-0001 
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TO TRE HONORABLE JOHN M. CANNELLA, U.S.:D.J. 


*: 


This ‘report relates to the below-listed motions:._.. 


i mrepere « 


w: 1.. A motion by plaintiffs, “filed May‘20; 1974, 


“-~under Rule 26(c) F.R.C.P., for a protective order’! =. ts, 


soe 


© debarring the defendant Lippman f2m= proceeding witt “en 


s*oral deposition of plaintiffs; . : ~ 


, 


"y 


2. A-notion by plaintiffs filed Jume 4; 1974:- e 
‘for en order under Rule 37 F.R.C.P. srenting default in, 
“judgment against defendant Golden Rule Internationa3s! 
-sInc.,° or in the alterr ative compelling production ‘of t: 
* the-books and records of said defendent (which are * 
“alleged to be in the physical possession of another. 
* defendant, Lippman). res vad. 


a. 


“Both of these motions were referred by you to re ° 


for hearing and report on June 12, 1974. E ge Maes 
I scheduled oral areument on these motions for Sy 
July 25, 1974, at which time counsel for the pleintiffs 
@ppeared as well as counsel for the defcndent Weiss. Counsel 
for the defendant Lippman had heretofore, as of June 12, 
1974 filed en affidavit in opposition to moticn “1; but 
‘Failed to appear for the scheduled argent. 
ty recocmended dispusitions of these tro rotions are 
es follows. 


‘x Tne Tatter attorney el-o represents Goldson fule Intermaticnzl, 
Inc. i 


Sie 7 ; oh wit lay: t 
Ane mentee apenas, tate Senie REN ARN A Oe Ahn ta ent ett aT sd SN i emails han ts nies thet in iil Oe tink bao olden Lakeie: 


Hotion #1 should plainly be denied sincs it is 


apparently predicated upoa the proposition that a party 
who has. previously served written interrogatories is 

not entitled thareafts=] to conduct 2m oral deposition 

of the sams party. s no basis in law for 
such a proposition, i motion to debar the 
proposed depositicn of i predicated as afore 
said on the fact that plaintifis have already 

written interrogatories - must be denied. 

Motion #2 represents a conticraticn of tha 
efforts by plaintiffs’ cousel te obtain access to the 
corporat2 boceks and records of the defendant Gol¢am Erle. 
Comsel for plainsZfs first attecpted to obtain those 
records from Golden Rnis’s acemmtant, the cefendamt 


Lippren, who refused to produca the records cn thse 


accept service of process agains 


answer the complaint by Apri 


rd 
. 


e cefandant was to enable exsminatiaom of 


booxs and records. This was plainly; cv: 


: Cate . in 
hearing before me, 


by counsel for the plalatiz 


in op=n coort, thesweven censentad to = a-rencemens 
under which it was egreed that the defeadmt Gsolcam Rele 
shail be Ceemed to have filed m = » tha contecrsa 

ara idesstcal to the auswer of the defendant 

. Weiss. Insoafo> eas Golcen Buls's rece=d2 are 

mesrrec, Mr. Eor=s, as atiomer fer Golideas Rule, has: 
agreed in open come to make those records aveilsdle. - 
Sines it fecthe~. ecoeers thet the defencat 

Lineman bea disclained axy control over the reeexis 
(noteit=stendiss thet they may poesibly be in hia paysicei 
possession at tie newest as. foooer accomtent ic> Golden 


Role), I assume that... Eorms will have n iFFiosivy 


in obtaini== poasessicn of tha reeerds ct his clie=, 


Gold=n Role, to the enc chet those records em theresson 


be exhibited ts comeee) for the plaints. 2 insure 
ageinst eaexy such difiicalry, I world direct, subject 
your conficmation ef this rupert, that the defend=ns 
Lippman end his atte=ney cooperate fully with Be. 


7 


said receres azavailablie to comsel for t 


that the 


Horne, 
books and records of that 


inspection bz ccrnsel for 


we 


a hill yp erp enn ene ite tart 


~~ eet + 


counsel for the interested parties w- 
that any cbjections thereto must be filed 
within ten days. 

The following pat considered by me 
are foruarded to you herewith: 

1. 


2. Plaintiff's motion for 
June 4, 1974; 


Affidavit of Robert E. Meshel in opposition ’ Filedse Ae 


June 12, 1974; ; wr 


Affidavit of 


No juni: ha SO ys, Wweeu waade wivuin 3 “sy 


we 


Tou oe SCemcs Doct Dey tom tee Moare wie. 
“we forezoing report ig hereby approved and it is..: ? 


accordingly 


SO ORDERED. 


2 gg Pe 
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STATES DISTRICT COURT 


HERN DISTRICT OF NEW YORK 


LEE WOLFMAN, individually and on 
behalf of himself and all other 
stockholders of INSTITUTE OF PATTERN 
DESIGN, INC., TV CONSUME PRODUC 
CORP., FASHION SEWING GUILD, NC. 

(a New York Corporation) FASHION 
SEWING GUILD, INC., (a Delaware 
Corporation), 


Plaintiffs, 
~against- 


MORTON P. WEISS, 


aseren de 
ANSWER 


GUILD, NC., 
FASHION SEWIN 
Delaware Corporatior and GOLDEN 


RULE INTERNATIONAL, INC., (a New 


The Defendant 
attorneys, D 
the Supplemental and Amended Complaint 
upon information and belief, as follows: 
1. Denies any knowledge or information sufficient to 


form a belief with regard to each and every allegation contained 


in paragraphs Syh, HOt. HEN WHe, HEM, Bze "gu. *, #213", "14", 6) 


"15" of the Supplemental and Amended Complaint. 

ye Denies each and every allegation contained in 
paragraphs *10", "11°, "12", "16", "17", “LE, “20”, “2i", and 
"22" of the Supplemental and Amended Complaint. 

a Denies that there was any conspiracy or that the 
Defendant Norman Lippman entered into a distributorship aygrce- 
ment with Modeverlag Lutterloh in his own name, 


corporate name, and tha. the Defendant Norman Lippman proceded 


cause corporate monies to be used to purchase the "Golden kule 


a 


to divert the profits from the sale of said 


Book 


Rule Book" to his own personal use or that the Defendant Norman 


Jersey called GOLDEN RULE INTERNATIONAL, INC., or that Defendant 
Norman Lippman controlled issuance of any stock of that entity, 
or that the Defendant Norman Lippman had caused the books referre 
to in paragraph "19A" of the Supplemental and Amended Complaint 
to be sold under the corporate name "GOLDEN RULE INTERNATIONAL 


INC.", or that the Defendant Norman Lippman caused the inventory 


Lippman caused a corporation to be formed in the State of New | 
| 


BE OF PATTERN DESIGN, INC., to be sold to 
persons unknown and diverted the monies to his own personal 
gain or that Defendant Norman Lipman ever violated fiduciary 
obligation to the Defendant Corporations, and except as 
denies 4 (no » or information sufficient to forma 
with rec each and every remaining allegation contuin:d 
paragraph "] pplemental and Amended Complaint. 


vr 
VG 


AS AND FOR APFPIRMATI 
Supplemental and Amended Complaint fails, asa 

matter of : o state any grounds upon which relief can and/or 

should be by this Court fails to state a cause of 


action as against the Defendant Norman Lippman, and as a con- 


sequence of the foregoing, the Supplemental and Amended Complaint 


AS AND FOR A SECOND AFFIRMATIVE DEFENSE 


should be dismissed in all respects. | 


B. Any claims or allegations or causes of action ctc. 
alleged in the Supplemental and Amendec Complaint are barred by 
the applicable Statute of Limitations and/or the equitable 


Doctrine of Laches, and as a consequ2nce of the foregoing, the 
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| 


! 
| 


{ 
{ 
{ 
; 
} 
{ 
‘ 
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Supplemental San, HRONEEE Complaint should be dismissed in all 


respects. 


AS AND FOR A THIRD AFFIRMATIVE DEFENSE 


C. If any damages were sustained by any of the Plain- 
tiffs, which allegation is expressly denied, then all such 
damages will have been caused, brought about, in whole and 
material part by the affirmative wrong-doing, negligence, breach 
of fiduciary obligations, fraud, self-dealing, collusion, 
conspiracy, etc., of the individual Plaintiff-Lee Wolfman and the 
corporate Plaintiffs, without any similar acts of the C fendant- 
Norman Lippman contributing thereto, and as a consequence of the 
foregoing, the Supplemental and Amended Complaint should be 


dismissed in all respects. 


AS AND FOR A FOURTH AFFIRMATIVE 


D. The Plaintiff Lee Wolfman lacks standing, as a 
matter of law to institute the instant claim and as a consequence 


of the foregoing, the Supplemental and Amended Complaint should 


be dismissed in all respects. 


TER-C 


AS AND FOR A COUN 


AGAINST THE PLA 
DEFENDANT NORMA 


1. The Defendant Norman Lippman was, during the times 
in suit, an individual engaged in the practice of accountancy, 
and was during all material times, a partner in the firm of 
Lippman and Linderman, performed various accounting services to 


the public. 


— a A ee 


Se a 


Ze Upon information «nd belief, the Plaintiff Lee 
Wolfman, was a citizen of the State ot New Jersey and was at all 
material times a corporate officer in the Plaintiff corporations. 

3- The salient allegations of the Plaintiffs' 
Supplemental and Amended Complaint were and are without just 
cause, without probable cause, without basis in law and fact, and 
the Plaintiff Lee Wolfman knows them to be without just «ause and 
without probable cause, and are solely out of his vicious aad 
malicious purpose of injuring and damaging the Defendant Norman 
Lippman and the Plaintiff has maliciously and wantonly used 
legal process in the institution of a suit as against the 
Defendant Norman Lippman in the captioned action. 

4. That as a consequence of the Plaintiff's wrong-doing 
the Defendant Norman Lippman has suffered considerable mental | 
anguish and his character and reputation have been impuned in his } 
prcfessional community. | 

5. That in addition to the foregoing, the Defendant 
Norman Lippman has been caused to expend and will be caused to | 
expend considerable time and expense in the ¢ on of the afore- |} 


mentioned action and has suffered and wiis continue to suffer 
damages in the amount of $500,000. | 


WHEREFOR, the Defendant Norman Lippman demands judgment 


| 
| 


in his counter-claim as against the Plaintiff Lee Wolfman and the 
individual corporate defendants togetner with costs, disbursements 
and attorney's fees. 


Dated: New York, New York 


/ 

ee et 

A MNember of the Firm 
Attorneys for Detendant 
Norman Lipoman 
Office & P. ©. Address 
116 John Street 
New York, New York 10038 


‘ 

‘ 

August 26th 1974 D'AMATO -JSTELL SHE | 
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UNITED STATES DISTRIC 


SOUTHERN DISTRICT O7 


EE WOLFMAN, individually, and on 
behalf of himself and all other 
stockholders of INSTITUTE OF 
PATTERN DESTGN, INC., TV 
CONSUMER PRODUCTS, CORP., 

FASHION SEWING cuILD, INC, 

(a New York corporation), FASHION 
SEWING GUILD, INC. (a De laware 
corporation), 


Plaintiffs, 
-against~- 71 Ci. 5138 (IMC) 


ORTON P. WEISS, SHIR 
NORMAN LIPPMAN, "IN STI 
PATTERN DE SICN, INC, “TV.c NSUMER 
?RODL JCTS CORP. » FAS! {NG SEWING 


INC 
oly rasin pal ve pet end COL! 
INTERNATIONAL, INC., (a 

New Jersey corporation), 


MOTION 


The plaintiffs' 


by their attorney, JESSEL ROTHMAN, 


move this Honorable Court at Room 10001, United States 


Courthouse, Foley Square, ity, County and State of New York 


on the 2ist day of May, 1975, at 10:00 in the xrenoon of that 


day or as soon thereafter as counsel can be heard for an order 


FRCP striking 
the defendants as follows: 
With regard to Defendant NORMAN LIPPMAN's amended 
answer firme ‘fenses n 1, 2, 3 and 4 are insufficient 


in law and are 


With re to defendant WEISS and GOLDEN RULE 


ue 
INTERNATIONAL, first separate defense and counterclain, 


through "15" (a-i) are insufficient in Law 


PLEASE TAKE NOTICE that answering affidavits 


Qo 2 
must be served upon the undersigned at least 3 days befo 
the return date hereof, 


Dated; New York, New York 
May 7, 1975 Yours, etc, 


JESSEL ROTHMAN 
Attorneys for Plai 
Office & P. O.- Add 
605 Third Avenue 
New York, New York 
(212) 343-0001 


D'AMATO, COSTELLO & SHEA 
Attorneys for Defendant NORMA} 
116 John Street 

New York, New York 10038 


MITCHELL J. HORNE, ESQ. 
450 Seventh Avenue 
ew York, New York 10001 


A-€, 
UNITED STATES DISTRICT COURT 
SOUTHERN DISiP ICT OF NEW YORK 


Index No. 
Plainitff, : 71 Civ. 5138 
(JMC) 
-against- 


MORTON P. WEISS, et. 


: STIPULATION AND 
Defendants. ORDER 


IT IS HEREBY STIPULATCD AND AGREED by and between 
the attorneys or the respective parties that che Defendants’ 
time to Answer, Plead, appear, or in respect to Plaintiff's 
Motion to strike certain Affirmative Defenses, or otherwise 
Move, is extended from May 22, 1975 up to and including June 


18, 1975. 


Answering Papers will be served on Plaintiff 


five days before the return date. 


JESSEL ROTHMAN ESQ. 


b 


BY: | AM [) W — [/ 
: “Tae f 
ale 


Office and P.O. Address 
605 3rd Avenue 

New York, New York 10016 
(212) 343-0001 


SO ORDERED: 


D'AMATO, COSTELLO & SHEA 


as \ 


A Member of the} Firm 
Attorneys for Defendant 
Office and P.O. Address 
116 Jotun Street 
New York, New York 10038 


MINEOLA OFFICE 
170 OLO COUNTRY ROAD 
MINEOLA, NEW YO RK 


($16) 294-9449 
(‘JeEsset. ROTHMAN 


ATTORNEY AT LAW 


605 Third Aloenue, New York, NY 10016 


(212) 343-9000! 


June 26, 1975 


Honorable John M. Canella 
United States District Court 
United States Courthouse 
Foley Square 

New York, New York 10007 


Wolfman v. Weiss, et al 
71 Civ. 5138 (JMC.) 


Honorable Sir: 


Gn May 7, 1975, I moved to strike the affirmative 


defenses and answers of the defendants herein. Said motion 
was originally returnable on May 22, 1975 with opposing 
papers, if any, to be served on me by May 17, 1975. 


On May 21, 1975 I received a call from Mr. Arnoff 
from the firm of D'Amato, Costello & Shea, attorneys for 
Mr. Lippman, asking for the ccurtesy of a two weeks adjourn- 
ment in which to file opposing papers and that they would 
have the papers in my hand by June 33, i975: 


It is now June 26, 1975 and I have not received any 
papers from said firm. The request for an adjournment 
not made by Mitchell Horne, the attorney for all of th 
defendants. I continued to telephone Mr. Arnoff from t..- 
office of D'Amato, Costello & Shea to determine what his 
position was since I have been on trial in Monticello during 
the week of June 18, 1975. I spoke to Mr. Arnoff on Friday, 
June 20, 1975. He affirmed that he had not sent any paper”; 
that he was making a cross-motion. He refused to tell me 
when I might received the opposing papers and he refused to 
tell me when I might receive the aforementioned cross-motion. 


“ 


JESSEL ROTHMAN 


ATTORNEY AT LAW 


June 26, 1975 
Hon. John M. Cannella 


- 


This case has been marked ready for trial. I 
was advised that the trial was delayed at the request of 
Mr. Lippman's attorney because Mr. Lippman's son was 
extremely ill. 


The result of this application for adjournment 
was a delay of trial and because a pre-trial order has not 
been filed and there is a dispute as to what there is that 
is relevant in a shreholders dirivative action, I felt the 
only way to resolve all issues was’: to move to strike the 
affirmative defenses and answers. 


It is my opinion that said defenses have no merit 
and if they can be eliminated from the proceedings, the 
trial herein will take at most 3 days. 


I, therefore, respectfully request that the= 


motion be marked granted on default against all of the 
defendants and the matter be sent down for inquiry. 


— 


4 


SSEL ROTHMAN 


-JR/al 


CcC:° Mitchell .Horne 
Norman Arnoff 


REECE WD UUAL 2 2) 199755 
Law OFFICES 


DAMATO,COSTELLO & SHEA 
116 JOHN STREET 
New YorRK,N.Y. 10038 
JoseErPnH M.COSTELLO ° <3 - Y ee 
ate ap et set CABLE ADDRESS 
MORTIMER OHEA ey 
RICHARD G. McGaHREN DAMCOSH 
ROBERT E.MESEHEL Terex 420 151 DCOS UI 
ROBERT GILROY WRITER'S DIRECT DIAL NUMBER 
pes vor 1521 
NORMAN B. ARNOFP 
“ PAUL BONSIGNORE 
RICHARD C. BROWNE 
ANTHONY A. MADISON 
- JEFPREY S. RICHM*N 
Paut S. RoSENST! 
Peter J. THUMSEx 
MicHaeE.t T. WoLINn 


TELEPHONE 212/791-1500 


Honorable John M. Cannella 
United States District Court 
United States Courthouse 
Foley Square 

New York, New York 10007 


Re: Wolfman v. Weiss, et. al. 
7% Civ. SI3e (IMC) 
Our File No. 14672 


Dear Judge Cannella: 


The undersigned is aware that on or about May 7, 
1975 the plaintiff moved to strike certain affirmative de- 
fenses contained in the answers of the defendants in the 
above-captioned action. To date the defendants have not 
served reply papers in connection with this motion. How- 
ever, I should point out that this motion to strike the 
affirmative defenses of the defendants was made at the eve 
of trial and after the completion of discovery in this ac- 
tion. Additionally, the motion attempts to preclude the 
proof that the defendants will introduce at time of trial 
and thereby preclude the Court from assessing the full facts 
in this case. It should also be pointed out, that under 
any conceivaple alignment of the parties in this stockhold- 
er's derivative suit no Federal Diversity Jurisdiction ex- 
ists and that this Court is completely without power to 
hear the matter. 


In view of the above we have advised Mr. Danilow, 
your law clerk, of this and he has arranged for a conference 
to be held on July 23, 1975 at 9:30 a.m. We have notified 


Honorable John M. Cannella 
United States District Court July 17, 1975 
United States Court House 


counsel for the other parties in the ac”~ion and in accordance 
with the instructions of Mr. Danilow have prepared a memo- 
randum of law substantiating our contention that Federal 
diversity Jurisdiction does not exist. It is our belief 

that this matter can be resolved without trial when both 

the Court and the parties in the action are made aware of 

the fact that the Court is without power to hear the case. 


Thank you. 
Very truly yours, 


D'AMATO, : aes & SHEA 
Vie. 


By: MA My Led 


“Norman B. Arnoff / 


NBA: sbm 


Jessel Rothman, Esq. 
605 3rd Avenue 
New York, New York 10016 


Mitchell Horn, Esq. 
450 7th Avenue 
New York, New York 


eobr 


UNITED STATES DISTRICT COURT 


LEE WOLFMAN, 


-against- 


MORTON PP. WEISS, ect al., 


Defendants. 


District Judge 


New York, July 25, 1975 
Room 906 - 9:30 a.m. 


APPEARANCES: 


HALPER & ROTHMAN, Esqs., 
Attorneys for Plaintiffs 
By: Jessie Rothman, Esq., of Counsel 


NORMAN ARNOFF, Esq., 
Attorney for Defendant. 


SOUTHERN OISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY »,ARE NEW FORK NY ro 7.4880 


% 


ft 


re 


under any possible that th 


I don't see 


party creat 


Opposing 


Go ahead, 


November 24th, 


MR. ROTHIILAN : 
if your lionor would 


1971. I have given your secret. 
ibi can have 


do me the courtesy of looking at the exhibit, 
j attac } “nat will explain 


da 


r. Lippman, 


— 


aml going 


the whole situation because itis binding upon i 


llonor, the exhibit I 


the moving defendant. Your 
is a letter addressed from the firm of 


to show you 
1971. 


an Lippman 


There is attached to that le ter a note from Norm 


= 


the moving defendant, and a TRS form 433 AD. 
Now, 1f your lionor would look at that form 


U.S. COURTHOUSE 


SOUTHERN OISTRICT COURT REPORTERS 
FOL E* SRE NEW YORK. NY co 7.48089 


Taxpayers named 


DUSiness, show address 


number, 
It again shows the name “Institute of Pattern Desian, 
tification number and no address. 
“Business phone: Discontinued." 
" 


27 it says, “Net income for the past two years.” 


has typed in and "None," 
If you look at the back of that form under the 


caption "36: Additional information: it says, "Present 


a } 3 -c 7 ~Fluan 
of the conpany is insolvent 


That document, which was typed by the defendant 
, . 


L 


Lippman, tells us that as of 3-31-71 we are dealing with 
an “insolvent, inactive corporation." 
Under the case of Gavin v. Reid, which I have cited 


in my memorandum of law, the Federal District Court of 


Pennsylvania was faced with the same problen. It had a 


Delaware corporation being sued in the State of Pennsylvania 


where the Pennsylvania corporation no longer 


was doing 
business in the State of Pennsylvania at the time that the 


action was commenced ° 


SOUTHERN OISTAICT COURT AEPORTERS $ COURTHOUSE 


a 


The Pennsylvania corporation, 
a ee oe , ie 
to dismiss l action in 
of Pennsylvani n ti grounds that there was no 
diversity 


State of 


for the Eastern 
District of Pennsylvania held that because of tt 


A 


there was no business in Pennsylvania 


THE COURT: 
MR.ROTHIELAN : 
COURT: 
ROTHI1AM ; 3] 'vV Consumer Products. 
In a stockholder's derivative action the plaintiff 
and the real party in interest is the corporation and the 


corporation 


MR. ROTHMAN : I have read the law. 
THE COURT: You are the plaintiff in this lawsuit, 


r 


Lee Wolfman individually. 


MR. ROTHMAN: It is a derivative action. If you 


look at the addendum clause the only relief sought is on 


Pattern Design. 


THE COURT: We have a disagreement, counselor, 


SOUTHERN OISTPICT COURT REPORTERS US COURTHOUSE 


© NEW Yas & vee 


against you. I don't desire to listen t 


The motion is granted. 
I respectfully submit I spent 
I think you should at least 
read the brief. I worked hard on the 


never given an opportunit' 
3 Et 


COURT: Counselor, you heard 


reccerd and 


to continue 


COURT: Not 


make a motion, but I will not 
this particular phase. 
particular aspect of 


rree to do. 


MR. ROTHMAN: As you know, the defendant Weiss 


has not moved, \ lefendant Lippman. Under Rule 21 


you are allowed to sever the actions. 
COURT: Look, if there is no diversity, there 
no «diversity and I couldn't care less 


people involved are. The Court sui 


SOUTHERN OISTRICT COURT REPORTERS US. COURTHOUSE 
FOLEY °' SARE KREW YORK fe ite 


in your opinion 


COURT: 


merry 
ails 


paper and you can 


piece of paper, 


— 
trial 


MR. ROTHILAG ; 


law, as I understand it 


absolute mplete diver 


THE COURT: 


down and if you will 


file 


tell you wi we 


ROTHMAN : 


ARIOFF ;: 


SOUTHERN O'ISTF 


COLES’ 


es 
There 


keep 


clone 


in 


done 


: 
- T 
neEre I 


ic ' r 
isn t an 


in touch 


Witt 


Okay 


ZT COURT REPORTERS US 


Ji:AE NEA ee 


decision 


about 


COURTHOUSE 


» teat 4) 


on 


ro) Z rn (201) 694-6300 
a LA iy) 
Ocha. hitory & HMiflran 


COUNSELLORS AT LAW 


600 VALLEY ROAD 
CA ECKMAUYUS 
JA £cK vs WAYNE, N. J. 07470 
HERBERT M. GUSTON 
DAVID M. HOFFMAN 


December 3, 1971 


Jessel Rothman, Esq. 
Halpern & Rothman 

605 Third Avenue 

New York, N. Y. 10016 


Re: Institute of Pattern Design 


Dear Jess: 


I enclose herewith copy of memo from Norm Lippman, together 
witi attachment for Internal Revenue. 


m 
< 
; > 


the field officer of the Internal Revenue has 
that this material be signed immediately by the 
If this is not done, apparently tre field agent 
that IRS wiil take whatever action ix deems necessary 
he property of the corporation. Apparently, Morty 


‘ tO t 
'y 


Ss 
uw }* 


row on 
(i hh 


Oo 


enn om 


t 
has already signed the financial statement prepared by Mr. 
Lippman. 


Would you please give this your prompt att ...tion and edvise 
as to whether or not it is going to be signed and returned. 
If so, will you please return directly to Norman Lippman with 
carbon copy to me. 


Sincerely, 
ECKHAUS, GUSTON &HOFF MAN 
+" ae 
By: _Aderket4 Po, ae wand 


Herbert M. Guston 


~ 


HMG:ef 

encls. 

CC: Mr. Norman Lippman 
Fr. Morton Weiss 


‘ 


From the ves of 


NORMAN LIPPMAN 


U.S. TREASURY DEPARTMENT - INTERNAL REVENUE SERVICE 
Form £33-AS8 


“Gaegiepaper STATEMENT OF FINANCIAL CONDITION AND OTHER INFORMATION 


1. TAXPAYER'S NAME ANNO AODORESS 


2. HOWE PHONE 3. CHECK APPROPRIATE BLOCK 


's) INDIVINUAL 
0 PARTNERSHIP 

Po corrosation 
4.1F BUSINESS, SHOW ADDRESS AND EMPLOYER IDENTIFICATION NUMBER 


S. BUSINESS 
i PRONE 


Institute of Pattern Design Inc. 


Institute of Pattern Design Inc. 132657117 


Discontinued 


G. ARE FORECLOSURE, BANKRUPTCY, RECLIVERSHIP, OR ASSIGNMENT FOR ELENEFIT OF Se es 
CREOITORS PROCEEDINGS PENDING? 


[Jj ves [ro 


£ OF THIS FORM 
7. OCCUPATION _ 


6. SOCIAL SECURITY NUMBER 5. AVERAGE 
HUSBAND (H) (nw) 


WEEKLY TAKE 
HOME Pay 


() 


1F INDIVIDUAL, COMPLETE THIS SFCTION AND REVERS 


wife (w) tw) 
10. HUSBAND'S EMPLOYER (Name and Adcress) 


1}. HUSBAND'S 12. PHONE HOw LOnwcG) 4. DATES Paid 
FIRST NAME 
’ 


EMPLOYED 
(lf not shown 
above) 


1S. WIFE'S EMPLOYER (Naxe and Av iress) 16. WIFE’S FIRST 117. PHONE 


NAME (if not 
shown above) 


» HOW LONG/'9. DATES Pao 
EWPLOYED 


Fold Fe! 
20. OTHER INCOME (Source) 21. AMOUNTS |22. OATES 
RECEIVED 


eee. 
23. MARITAL 24. NUMBER OF EXEMPTIONS (Exciucsung F & 25. NAME AND ADDRESS OF NEXT OF KIN (Other than spouse) 
STATUS e) 


(C) sincre = 
J maanieo 


tw) 


IF PARTNERSHIP OR CORPORATION, COMPLETE THIS SECTION AND REVERSE OF THIS FORM 
26. ESTIMATED AVERAGE NET INCOME FOR NEXT SIX MONTH® 


27. NET INCOME FOR PAST 2 YEARS / 
None 


19 $ None iW 
28. GIVE THE FOLLOWING INFORMATION ON OFFICERS OR PARTNERS 


. WUMBER OF SHARES 
R 
NAME AND TITLE ADDRESS OR INTEREST 


Morton Weiss Pres. 2150 Center Ave. Fort Lee, N.J. 50 


437 Sumit Ave. 
e Wolfman Secy. 


29. LIFE INSURANCE POLICIES NOW IN EFFECT 


ARiGr: TC CHANGE P 
POLICY PFREFICIARY AMOUNT OF CASH SURREN 
NAME OF COMPANY _—- e AL ANCE OVE OWN LOAN 
nce aot , motr 7 OER VALUE vi : <s 


Form 433-AB trey. 76) 


30. SANK ACCOUNTS WITH (NAME AND ADDRESS) 31. LOCATION OF SAFE OEPOSIT BOXES 


Midland Bank, Englewood, N.J. None 


—_—_— Se 
32. DESCRIPTION AND LICENSES NUMBER OF VEHICLES 


33. REAL PROPERTY - BRIEF DESCRIPTION £40 LOCATION 


Nore - None 
34. STATEMENT OF ASSETS AND LIABILITIES 


a —# _ rir 
VALUE IsaL. QUE] ASSET PLECG=9| payment 


CASH 


BANK ACCOUNTS 


STOCKS ANO BONDS 


CASH OR LCAN VALUE ON INS. 


ACCOUNTS RECEIVABLE 


NOTES RECEIVABLE 


MERCHANDISE INVENTORY 


MACHINERY AND EQUIPMENT 


VEHICLES 


HOUSEHOLC FURNITURE 


REAL PROPERTY 


OTHER ASSETS (Describe) 


from TV Irc. 


cCyltoe J 


| | 


ACCOUNTS PAYABLE 


hf 
a) 
i 

a] 


NOTES PAYABLE Fa 


OTHER (Include judgments 


Ta 


; 


TOTAL 


“FEDERAL TAXES OUTSTANDING S 


So ee ee 
35. HAVE YOU DISPCSED OF ANY ASSETS CA PROPERTY SY SALE, TRANSFER, EXCHANGE, GIFT ORIN ANY 
FOR FULL _ VALUE FROM THE BEGWAING OF THE TAXABLE PERIOD IN WHICH THE LIABILITY WAS INCURRZD T 


;NO YES- ATTACH SEPARATE STATEMENT TO SHOW AMOUNTS, OATES, CIRCUMSTANCES, ETC. 
$n 


36. ADDITIONAL INFORMATION ~ GIVE GENERAL STATEMENT REGAROING PROSPECT OF INCREASE IN VALUES ASSETS ORIN 
PRESENT INCOME ~ INCLUDE TAXPAYER'S AGE AND CONDITION OF HEALTH, 


Present condition of company is insolvent-inactive 


7 


AFFIDAVIT Under the penclties of perjury, I (we) declare that the ‘creqcing statement of assets and liabilities, an 


zal en 


other information is true cnd correct to the best of mv (our) Knowledge and batief. 


SIGNATURE 


FO?M 433-AB8B \REV, 7-66) 
GP > 937-679 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


LEE WOLFMAN, Individually, and on behalf 
of himself and all other stockholders of 
INSTITUTE OF PATTERN DESIGN, INC., TV 
CONSUMER PRODUCTS, CORP., FASHION SEWING 
SUILD, INC. (a New York corporation), 
FASHION SEWING GUILD, INC, (a Delaware 
corporation), 


Plaintiffs, 


MORTON P, WEISS, SHIRLEY WEISS, NORMAN 
LIPPMAN, INSTITUTE OF PATTERN DESIGN, INC, 
TV CONSUMER PRODUCTS CORP., FASHION SEWING 
GUILD, INC. (a New York corporation), 
FASHION SEWING GUILD, INC. (a Delaware cor- 
poration) and GOLDEN RULE INTERNATIONAL, INC, 
(a New Jersey corporation), 


Defend‘:nts. 
CANNELLA, D.J.: 
In November of 1971, Lee Wolfman, a citizen of New 
Jersey, commenced this shareholder derivative action against 


Morton and Shirley Weiss (citizens of New Jersey ), Norman 


Lippman (a citizen of New York), three New York corporations, 


TV*Corisumers Products Corp. (TVCP), Institute cf Patter 
Design, Inc. (IPD) and Fashion Sewing Guild (FSG-N.Y.) and 
one Delaware corporation, Fashion Sewing Guild (FSG-DEL.) 
Plaintiff, the owner of 50% of the issued and outstanding 


shares of TVCP and IPD (Which in turn own all of the issued 


and outstanding shares of FSG-N.Y. and FSG-DEL.) alleged 
in his complaint that the Weisses, who own the remaining 
50% of IPD and TVCP, had conspired with Lippman (the 
accountant for all of the corporations) to divert tle 
assests of the corporate defendants, In March of 1974, 
plaintiff amended his complaint to add Golden Rule inter= 


National, Inc. (Golden Rule), a New Jersey corporation, as 


a defendant. 


pe te ee ee eer eer EO a TR a a 


ES Nr rere” Bers a me enn oe = een 


By his present motion, which for reasons entirely Sy et 


unclear to this Court was not made until the eve of trial 
and more than three-and-a-half years after the filing of 

the complaint, defendant Lippman moves pursuant to i2 £6) (1) 
Fed.R.Vic.P. (but see, Fed ,R.Vic.p. 12 (h) (3) to dismiss 
this action on the ground that the complete diversity of 
citizenship required by 28 U.S.C, 1332 does not exist. 

For the reasons detailed belve, the motion is granted and 
the case is dismissed as to ell defendants. 

In order to satisfy the requirements of the 
diversity statute there must be "complete diversity" 
between the parties. That is, there must be diversity 
between each plaintiff and each defendant. This rule dates 
from Chief Justice Marshall's decisior in Strawbridge v. 
Curtiss, 3 Cranch (7 U.S.) 267 (1806). As the Second 


Circuit Court of Appeals recently said in words whol*y 


applicable to the instant matter, "apparently Strawbridge 


ve Curtiss had not yet come to the draftsman's attention." 


Simon & Flynn, Inc. v. Time Inc., 513 F.2d 832, 833 (2d 
aS I Sone? han Mar tasted 


Cir. 1975). 

Here, on the face of the original complaint, 
there is no complete diversity. The plaintiff Wolfman is 
a New Jersey resident as are the Weiss defendants (Morton 
and Shirely). Based upon this fact alone, the action must 
be dismissed, In his "supplemental and amended complaint", 
plaintiff added Golden Rule International, Inc., a New 
Jersey corporation, as a defendant, This, of course, also 
defeats diversity. 

Upon being served with Lippman's long overdue 
memorandum of law, plaintiff quickly grasped the nature 
of his dilemma and responded with an argument contrary to 
both the law and the facts, and one previously rejected 
by the courts of this circuit. See Rogers v. Valentine, 
306 F.Supp. 34, 39 (S.D.N.Y. 1969), aff'd, 426 F.2d 1361 
(2d Cir. 1970); J.R.A. Corp. v. Boylan, 30 F.Supp. 393 
(S.D.N.Y.), aff'd, 109 F.2d 1018 (2d Cir. 1940). In short, 
plaintiff contends that since IPD and TVCP are the real 
parties in interest and are not antagonistic to Wolfman, 


Wolfman is acting only as a corporate representative and 


IPD and TvCP should be aligned as plaintiffs and Wolfman's 


citizenship ignored, therby preserving this Court's 


diversity jurisdiction. The law, however, is otherwise, 


and rightly so. 

The decision of the Supreme Court in Smith v. 
Sperling, 354 U.S. 91 (1957) conclusively precludes a 
finding that IPD and TVCP are not "antagonistic" to 
plaintiff Wolfman. In his amended complaint, plaintiff 
makes the following statement: 


15. That plaintiff has neither demanded 
nor requested befure the commencement of this 
action the defendant corporation through its 
officiers sic , board of directors, or stock- 
holders that it commence an action against the 
individual defendants for the wrongful acts 
committed by them for the reason that the de- 
fendants are 50% stockholders, represent 50% 
of the board of directors, and are, in fact, 
the operational heads of said corporations and 
in control thereof and that it would be futile 
and unavailing to demand that they would cause 
an action to be brought against themselves 
which, if successful, would result in judgments 
against themselves. 


Following the decision in Smith and determining the issue 

of "antagonism on the face of the pleadings and by the nature 
the controversy," 354 U.S. at 96, it is clear that where 

the defendants accused of corporate waste are the owners of 
50% of the stock and are the operational heads of the 


corporation, there is “antagonisum" within the meaning of 


+ 


Smith, Compare, Lewis v. Odell, 503 F.2d 445 (2d Cir. 
As the court stated in Raese v. Kelly, 59 F.R.D. 612, 
N.D. W.Va. 1973) on almost identical facts: 


A review of the pleadings here, including 
plaintiffs' theories, leaves no doubt that 
Supply Company, throuzh the individuals who 
manage and cnotrol it, is antagonistic, as de- 
fined by Smith v. Sperlinz, to the enforcement 
of the claims asserted, In sum, the Kellys are 
accused of divertinz Supply Company's assets to 
themselves or to other companies controlled by 
them. The plaintiffs allese that “demand upon 
the defendant Supply Company to initiate this 
action for its benefit would be futile and 
unavailing.'' (Complaint, par. 6). Moreover, 
the same counsel pull the laboring oar in the 
defense of this lawsuit for both Supply Company 
and the Kellys. € appears therfore that supply 
Company was rightfully and necessarily made a 
defendant, and it cannot, for jurisdictional 
purposes, be recarded otherwise than as a 
defendant, The conclusion then is inescapable 
that this Court is without jurisdiction because 
the plaintiffs and defendant Supply Company are 
all West Virginia citizens, 


Having concluded that IPD and TVCP must be aligned 
as defendants, we do not reach plaintiff's argument that 
Wolfman is only a nominal party whose citizenship should not 
be considered for diversity purposes, 


For the reasons expressed herein, upon the motion 


of defendant Lippman and_sua sponte pursuant to Fed.R.Civ.P, 


4Z(h) (3), it is hereby 


ORDERED that 


the Clerk of the Court enter juds¢- 


> 


ment dismissing this action fr lack of subject matter 


jurisdiction as to all 
ORDERED that 
of the action, 


tt is So 


Dated: New York, N.Y. 
“uly 25, 1975. 


defendants; and it is hereby further 


each party shall bear its own costs 


ORDERED , 


/S/ JOHN M, CANNELLA, U.S.D.J. 


a 


LEE WOLFMAN, individually and on behalf of 

himself and all other stockholders of INSTITUTE 

OF PATTERN DESIGN, INC., TV CONSUMER PRODUCTS, 

CORP., FASHION SEWING GUILD, INC., (a New York 

corporation), FASHION SEWING GUILD, INC. (a 71 Civ. 5138 

Delaware corporation), (JMC) 
Plaintiffs, 

~against- 

MORTON P. WEISS, HIRLEY WEISS, NORMAN NOTICE OF APPEAL 

LIPPMAN INSTITUTE OF PATTERN DESIGN, INC., i H 

TV CONSUMER PRODUCTS CORP., FASHION SEWING 

GUILD, INC., (a New York corporation), FASHION 

SEWING GUILD, INC., (a Delaware corporation) 

and GOLDEN RULE INTERNATIOVAL, INC., (a New 

Jersey corporation), 


foal 
+ 


s 
> 
- 
Y 
e 


Defendants. 


NOTICE is hereby given that TV CONSUMER PRODUCTS CORP., 
and INSTITUTE OF PATTERN DESIGN, INC., by LEE WOLFMAN, individually 


and as stockholder of TV CONSUMER PRODUCTS CORP., and INSTITUTE OF 


PATTERN DESIGN, INC., the plaintiffs above named, hereby appeals to 

the United States Court of Appeals for the Seconé Circuit, from the 
Order dismissing the complaint against MORTON P. WEISS, NORMAL LIPPMAN 
and GOLDEN RULE INTERNATIONAL, INC., for failure of diversity of citizen- 
ship, therefore, for lack of jurisdiction of the subject matter, 


entered in this action on the 25th day of July, 1975. 


Dated: New York, New York fe 
August 5, 1975 . D tt 
ESSEL ROTHMAN 
torney for Plaintiffs 
Clerk, United States District LEE WOLFMAN, TV CONSUMER 
Court PRODUCTS CORP. and 
Foley Square, New York INSTITUTE OF PATTERN 
DESIGN, INC. 
D'Amato, Costello & Shea, . Office & P.O. Address 
116 John Street 605 Third Avenue 
New York, New York 10038 New York, New York 10016 


Mitchell Horn?, Esq. 
450 Seventh Avenue 
New York, New York 10001 


JUDGE_CANNELLA __ 


UN*TED STATES DISTRICT COURT 
SUUTHERN DISTRICT OF NEW YORK 


LEE WOLFMAN, et al 


VS. Case # 71 Civ 5138 


MORTON P. WEISS et al f CLERK'S CERTIFICATE. 


I, RAYMOND F, BURGHARDT, Clerk, of the District Court 

of the United States for the Southern Distircct of New York, 
do hereby certify that the certified copy of docket entries 
lettered A- E , and the original’ filed papers numbered’ 
1 thru 50 . inclusive, constitute the record on appeal 
in the above entitled proceeding; except for the following 
missing documents: 

DATE FILED BRIEF DESCRIPTION 


12-6-73 Consent order of substitution of attorneys for defendant 
Lipman, 


IN TESTIMONY WHEREOF I have caused the seal of the 
said Court to be hereunto affixed, at the City of New York, in 
the Southern District of New York, this 6th day of 
August , in the year of our Lord, one thousand nine hundred 


and seventy five , and of the Independence of the United 


States the 200th year, 


_AFFIDAVIT OF SERVICE BY MAIL 


STATE OF NEW YORK 
COUNTY OF NASSAU 


Frances Carter _ , being duly sworn, deposes 


That deponent is not a party to the action, is over 


age and resides at Hempstead , New York. 


That on the 29th day oBecember _, 19 75 


deponent served the within Record of appeals 


upon the following: 


D'AMATO, COSTELLO & SHEA 
116 John Street 
New York, N.Y. 10038 


Mitchell Horne, Esq. 
450 Seventh Avenue 
New York, N. Y. 


at the address designated by said attorneys(s) for that purpose by 
depositing a true copy of same enclosed in a postpaid, properly 
addressed wrapper, in a post office-official depository under the 
exclusive care and custody of the United States Post Office Depart- 
ment within the State of New York. 


Sworn to before me this 29th 


day OfDecember , 195 . y a 
, s ZEceceea” (Atte 
is ) a ae 
YR ys : 
bhia_ WM) [pire 
LILLIAN M. PETRAGLIA 
MOTARY PUBLIC State OFF Ew Y 
itted in Nassaw County 
POD. oor Expires March 30, 1972 


